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Invest Europe Handbook of Professional Standards

INTRODUCTION TO THE HANDBOOK

The Promotion of
Professional Standards

Invest Europe promotes the highest ethical and professional standards within the
private equity, venture capital and infrastructure industry1.
Ethical behaviour is fundamental to the success of our industry. Industry participants
operate in an environment of trust. Invest Europe members are entitled to expect
their peers to act in accordance with the highest ethical and professional standards
and are expected to behave in a similar manner towards portfolio companies, service
providers and other stakeholders. Further, in order to ensure sustainable, equitable
and positive conditions for the industry across Europe, it is in members’ best interests
to promote conﬁdence in the industry for the public at large. Being a member of
Invest Europe creates a responsibility to act in a manner that is both ethical and
beneﬁcial to the interests of the industry and its stakeholders.
Observance of the standards set out in this Handbook enables Invest Europe to
better represent and promote the interests of its members.

1 For the purposes of this Handbook, “private equity” and “industry” are used as generic terms to refer to and to encompass venture capital, infrastructure and
private equity.
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In addition, the Handbook includes the core ﬁnancial recognition and reporting
requirements for private equity funds, in the form of the IPEV Valuation Guidelines
(which are endorsed by Invest Europe) and the Invest Europe Investor Reporting
Guidelines, as well as the Invest Europe Code of Conduct for Placement Agents, so as
to provide an efﬁcient “one stop” reference for all aspects of professional standards.

IPEV Valuation
Guidelines

This Handbook brings together the key elements of governance, transparency
and accountability that are expected of industry participants. It provides accessible,
practical and clear guidance on the principles that should govern professional
conduct and the relationships between all those engaged in the industry, with a
particular focus on the relationship between those operating the funds (referred to
as General Partners or GPs) and their investors (referred to as Limited Partners or
LPs), and between GPs and portfolio companies, whilst taking into account the
importance of the role the industry plays in society at large. The GP/LP terminology
used in this Handbook is explained under the heading “The long-term partnership
between GPs and LPs.”

Code of Conduct
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Our industry is based on an active investment and
ownership model involving two key relationships:
1. The long-term partnership between GPs and LPs
Private equity is foremost an ownership model for investments
in privately held companies of all sizes and at all stages of
development. Typically the funds raised for such investments are
structured as closed-ended Limited Partnerships. The investors
are the limited partners, and are referred to as the LPs, and the
investment manager is the general partner, and is referred to
as the GP. While other legal forms are also commonly used, for
the sake of simplicity, the terms GP and LP are used generically
throughout this Handbook whatever the legal structure of a
particular fund.
The nature of the long-term partnership formed through
negotiations and ongoing interactions between GPs and LPs
is fundamental to how the industry operates and is what sets it
apart from other asset classes. Private equity funds typically
have a lifespan of at least 10 years. During the life of a fund the
GPs and LPs actively engage to ensure high professional and
ethical standards are followed in all aspects of the investment
and management of the fund. LPs demand accountability,
transparency and alignment of interest from the GPs and
the GPs demand accountability, transparency and timely
engagement from the LPs.
2. The active and responsible ownership of portfolio
companies by GPs
Private equity is generally characterised by a high level of
engagement between the GPs and the portfolio companies.
GPs are able to bring not only investment capital, but also
experience and knowledge as well as networks to the portfolio
companies. Good corporate governance is key to creating lasting
value. In order to create such lasting value for stakeholders,
GPs play an active role in the strategy and direction of the
portfolio company, through their board representation and/or
their dealings with portfolio companies outside the boardroom.
GPs demand rigorous accountability, transparency (through
monitoring and reporting), and adoption of best practices by
their portfolio companies.

Invest Europe Handbook of Professional Standards

An industry committed to good corporate governance
The industry has been and continues to be instrumental in
developing good corporate governance standards in unlisted
companies. Successful investment requires well-informed
decision-making at all levels and by all parties. At its core,
good governance creates alignment of interests and the
environment for the attitudes, mechanisms and behaviours
that allow this well-informed decision-making to take place.
Poor governance can lead to misalignment of interests, bad
decisions and business failures.

Purpose of the Handbook
This Handbook aims to help members of Invest Europe to
exercise business judgment in a manner consistent with the
Code of Conduct and high ethical standards. For example, private
equity investment may give rise to situations in which there is a
conﬂict of interest between various parties involved in a fund,
business, transaction or negotiation. It is the intention of this
Handbook that those participants in the industry who follow the
guidance within it will be able to manage such conﬂicts openly,
honestly and with integrity.
This Handbook is drafted so as to be applicable to as wide a
range of situations and circumstances as possible, as well
as a broad range of investment situations, from seed and
development capital to large leveraged buyouts or buy-in
transactions.

AIFMD and other regulations
At the time of writing, the national legislation and further
European (EU) regulation implementing the Alternative
Investment Fund Managers Directive (AIFMD) is still taking
form. There is also much new regulation outside the European
Economic Area, which is expected to have considerable impact
on the private equity industry worldwide.
This Handbook is not intended to be a guide or act as a detailed
operational manual for compliance with the AIFMD, or other
laws and regulations (e.g. FATCA, etc.).

The AIFMD has been or will be implemented into law in more than
thirty countries representing many variations within legislative
and administrative tradition, and in any event is not applicable to
those Invest Europe members who are outside the scope of its
authorisation requirements. Further, the organisational set-ups
of private equity funds and their managers are too diverse for
the Handbook to cover all statutory and international laws and
regulation that might be applicable to a speciﬁc circumstance.
However, the Handbook does seek to clarify how existing
standards are best articulated within an AIFMD and regulatory
framework and highlights where its impact is viewed as
particularly important. Invest Europe’s Code of Conduct has
long recognised the importance of treating investors fairly, and
therefore complements one of the core objectives of the AIFMD.
No particular operational jurisdiction is envisaged and therefore
references to shareholders, the board and management
should be taken as functional titles rather than particular
legal structures.

History of the Handbook
The industry’s original Code of Conduct, published in 1983, has
been developed over the years, having regard to the “Model
Code of Ethics: A Report of the SRO Committee for the
International Organisation of Securities Commissions (IOSCO)”
published in June 2006. This recommends that ﬁrms engaged
in the ﬁnancial services industry adopt as ethical principles
Integrity and Truthfulness; Promise Keeping; Loyalty-Managing
and Fully Disclosing Conﬂicts of Interest; Fairness to the
Customer; Doing no Harm to the Customer nor the Profession
and Maintaining Conﬁdentiality.
The Handbook was ﬁrst published in January 2013 to integrate
all the then existing EVCA professional standards documents,
namely the EVCA Code of Conduct, the EVCA Governing
Principles (adopted May 2003) and the EVCA Corporate
Governance Guidelines (adopted in June 2005).
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LPs/Investors, e.g.
- Pension funds
- Insurance companies
- Endowments
- Family ofﬁces
- Sovereign wealth funds
- Fund-of-funds

Commentary on the
Code of Conduct

The diagram below sets out a typical fund structure showing the
relationship between LPs and GP and fund and portfolio companies.
This is illustrative only. There are many variations to this model.
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The Handbook will be formally reviewed annually. It has most
recently been reviewed in 2014/2015 by the Invest Europe
Professional Standards Committee, including member
consultation. Invest Europe may also issue updates to
the Handbook to reﬂect industry developments.
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The Handbook is a dynamic document. The Invest Europe
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Committee welcomes your feedback and suggestions
for editing. Please direct any comments to
professionalstandards@investeurope.eu.
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CODE OF CONDUCT
1.

2.

3.

Act with
integrity

Keep your
promises

Disclose conﬂicts
of interest

4.

5.

6.

Act in
fairness

Maintain
conﬁdentiality

Do no harm
to the industry

• to provide the basis for consideration of, and dealing with lapses in, professional conduct
within the Invest Europe membership.
Compliance with the Code is MANDATORY for all Invest Europe members and it is expected
that the member procures that its afﬁliates working with it will also adhere to the Code. Issues
of non-compliance are dealt with through the Professional Standards Committee on behalf of
the Board of Directors of Invest Europe. In the event of a proven serious case of misconduct
by a member, Invest Europe can impose sanctions on the speciﬁc member that ultimately can
result in expulsion of that member from Invest Europe.
Complaints about Invest Europe member ﬁrms should be addressed to:
Invest Europe
Att.: Chair of the Invest Europe Professional Standards Committee
Bastion Tower
Place du Champ de Mars 5
B-1050 Brussels
Belgium
professionalstandards@investeurope.eu

Code of Conduct
Commentary on the
Code of Conduct

• to assert on behalf of the membership the collective observance of high standards of
commercial honour and just and equitable principles of trade and investment; and

Guidance on the
application of the Code

• to state the principles of ethical behaviour that members of Invest Europe abide by;

Code of Conduct for
Placement Agents

The objectives of the Code are:

Investor Reporting
Guidelines

CODE OF CONDUCT
OBJECTIVES

Overview
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COMMENTARY ON THE CODE OF CONDUCT
The following section includes commentary
which is helpful in the interpretation and
application of the Code. Further explanation
on how the Code itself can be used in practice
is set out in Section 3.
The six principles that comprise the Code
stand together as a whole rather than being
independent from one another.
A litmus test for application of these six principles
is a personal conviction that your actions would
stand up to public scrutiny. An alternative test
is to judge your actions by reference to whether
you would ﬁnd it acceptable for other parties
to pursue a similar course of action under
similar circumstances.

2.1 Act with integrity

2.3 Disclose conﬂicts of interest

Integrity is the fundamental building block of trust
in business relationships.

Conﬂicts of interest can occur when a person who has a duty
to another also has a personal or professional interest that
might interfere with the exercise of independent judgment.
They inevitably arise within business. In private equity3, conﬂicts
can arise between the GP and the fund and its LPs; between
different funds; between different LPs in the fund; between LPs
of different funds managed by the GP; and between the fund
and other investors in the respective portfolio companies.
Procedures to ensure the management and disclosure of
conﬂicts should be in place at all ﬁrms, and conﬂicts of
interest should be diligently identiﬁed and disclosed to all
parties concerned.

Trust is built upon repeated interactions between individuals
that involve clarity, reliability and honesty. Integrity implies that
competitive advantage and commercial success are derived
through the application of superior individual and collective
skill and not through the use of manipulative or deceptive
devices or practices. The GP will act with integrity towards its
LPs, portfolio companies and other stakeholders and will seek
to ensure that the portfolio company conducts its business
with integrity. The GP expects the same from its LPs in all areas
where they interact. Acting with integrity implies not seeking
to evade or avoid the consequences of error.

2.2 Keep your promises
Ethical business behaviour implies keeping promises
regardless of whether or not there is a legal
obligation to do so.
Promises are made in the light of circumstances which are
known at the time that the promise is made. Within the industry2,
commitments are often made subject to conditions such as the
provision of further information, carrying out due diligence,
the results of uncertain external events and other matters.
This means that clarity about what is actually committed to and
what is still subject to further investigation is very important.

A GP should seek to manage conﬂicts of interest fairly.
Where these conﬂicts of interest affect LPs, the GP should
always consult with the LP Advisory Committee (“LPAC”) as
part of this process. To facilitate the management of conﬂicts,
LPs should ensure they declare their own conﬂicts of interest
in any situation.

2.4 Act in fairness
Fairness means “playing by the rules,”
whether legislative or not, based on facts and
circumstances. Fairness must also take account
of the impact of decisions and actions on others,
both as individuals and groups, and how these
actions would be perceived.

The ethical individual or business only makes promises which
they reasonably believe are capable of being fulﬁlled.
Promises are of equal importance regardless of to whom
they are made.

2 For the purposes of this Handbook, “industry” is used as a generic term to refer
to and to encompass venture capital, infrastructure and private equity.

3 For the purposes of this Handbook, “private equity” is used as a generic term
to refer to and to encompass venture capital, infrastructure and private equity.
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Ensuring adequate information is available ensures actions are
judged objectively for their fairness. A GP should pay due regard
to the information needs of LPs in the fund, and communicate,
within the conﬁnes of conﬁdentiality, adequate information to
them in a way which is timely, clear, fair and not misleading.
Good investor relations for a GP depend upon clear disclosure
and timely communication of relevant and material information.
The GP will seek to establish transparent communication with
portfolio company management. LPs should also communicate
clearly and promptly with the GP.

Success in commercial enterprise requires the pursuit of
competitive advantage.

The GP will treat portfolio company or LP information
as conﬁdential in so much as they are made aware that,
or should expect that, it is conﬁdential or commercially
sensitive. Any usage of such information should be restricted
to what has been agreed with the owner of such information
or may be mandated by law or regulation.
LPs should also comply with the contractual and regulatory
requirements to maintain conﬁdentiality, for example on
receiving conﬁdential information when carrying out due
diligence on a fund (to which it may or may not decide to
commit), or when receiving information that would be
considered conﬁdential as an LP in the fund.
In an effort to safeguard the commercial interests of disclosing
parties, reasonable steps should be taken to protect information
from inappropriate disclosure and due care should be taken to
follow any agreed procedures.

The pursuit of competitive advantage is not in itself harmful
to the industry. Industry members should, however, conduct
their business in a responsible manner and not engage in
practices that are foreseeably damaging to the public image
and general interests of the industry and its stakeholders.
All participants in the industry should promote best
practices for the wider beneﬁt of long-term, sustainable
investment, economic growth and value creation.
Private equity plays an important part in today’s economy.
As such Invest Europe expects its members and the funds and
portfolio companies they manage to comply with the applicable
laws and regulations in the jurisdictions in which they operate.
Private equity aims at creating lasting value in the companies
they own. Creating competitive advantages by violation of
applicable laws and regulation for personal gain or higher
fund returns is therefore considered harmful to the industry
as a whole.

Guidance on the
application of the Code

In the ordinary course of business, individuals and ﬁrms will
obtain a range of ﬁnancial and non-ﬁnancial information from
other market participants and through their role in the managing
of investments. Some of this information will be publically
available; however, some will be commercially sensitive and the
dissemination of which could cause damage or a ﬁnancial loss
to the information’s owner.

Code of Conduct for
Placement Agents

Consultation with the LPAC or all LPs, where relevant, helps to
ensure fair treatment and an awareness of the issues of concern
to these groups. An LP should pay due regard to the interests
of the fund as a whole and how their individual behaviour may
implicate or impact on the fund, the other LPs or the GP. LPs
should engage with the GP and other LPs in a timely manner
when situations arise which require consideration, particularly
when they might lead to an LP vote under the fund documents.

2.6 Do no harm to the industry

Investor Reporting
Guidelines

“Fairness” can have a regulatory as well as a commercial
dimension when considered in the context of relationships with
investors. Whilst management of the fund by the GP must be in
accordance with the fund’s strategy and objectives as agreed in
the documentation, there are other occasions when a GP should
consider the treatment of investors on an individual basis to be
satisﬁed that it is treating them fairly. In particular, a GP should
consider carefully whether any particular investor is being given
preferential treatment and if so whether this has been disclosed
to the other investors. Fairness may not always mean treating
everyone the same way, but transparency in this context can be
a key element of “fairness”. Legal and regulatory requirements
may also make speciﬁc provisions relating to disclosures.

2.5 Maintain conﬁdentiality

IPEV Valuation
Guidelines

Rules for conducting business may vary between countries,
regions, societies, legal systems and transactions. It is
important that members understand the different rules that
apply to their particular jurisdiction, business or situation as
the fairness of their actions will often be judged by these rules,
formal or informal.

Commentary on the
Code of Conduct
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Section Three: Guidance on the application of the Code of Conduct: Questions and Answers
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OUTLINE

This section of the Handbook is intended
to provide illustrations and guidance on
conduct during the entire life cycle of a
fund, from conception and fundraising
through investing to its winding up, which
is consistent with the principles of the
Code. In doing so, it takes account of
common and good market practice and
corporate governance in the industry4
wherever possible.

The illustrations are not intended to be exhaustive or prescriptive. While the questions are intended to provide a useful resource,
it should not be assumed that “one size ﬁts all”. Some of the scenarios may be inappropriate due to the size, nature, local environment
and complexity of some GPs’ operations. Local legal and regulatory requirements, and the extent to which there are ﬁduciary
relationships and obligations, differ in the various jurisdictions. Additionally, the differing investment objectives of different funds
may also mean that some examples may not be appropriate to all funds.
Since the last update of this Handbook, we have seen the ﬁrst harmonised pan-European legislation and regulation in the form
of the Alternative Investment Fund Managers Directive (AIFMD) come into effect. However, the implementation of the AIFMD into
national laws is the responsibility of the EU member states, so differences in the application and interpretation of the AIFMD rules
across member states remain. In addition, many ﬁrms remain below the threshold for compliance and may be subject to
alternative regulations.
Further, Invest Europe members may also market their funds to investors outside the EU (e.g. in the United States) and will then
also have to comply with legal and regulatory requirements in the targeted markets. Many jurisdictions have additional laws and
regulations impacting the conduct of business generally and fund management speciﬁcally which will also need to be considered.
The principle is that the speciﬁc legal requirements have to be met by the affected GPs and their funds in all relevant jurisdictions.
This document therefore does not and cannot describe all requirements or provide a complete or mandatory statement of the
duties of those involved in the establishment and operation of funds. It is not a substitute for suitable professional advice,
which should be obtained as appropriate.
The following section, while endeavouring to capture broad aspects of pan-European legislation and regulation, does not reﬂect
the impact of differing legal structures used for private equity5 vehicles. Furthermore, it is assumed that funds are being marketed
to sophisticated LPs and hence this document does not address the large range of legal protections surrounding investments that
are marketed to retail investors.

4 For the purposes of this Handbook, “industry” is used as a generic term to refer to and to encompass venture capital, infrastructure and private equity.
5 For the purposes of this Handbook, “private equity” is used as a generic term to refer to and to encompass venture capital, infrastructure and private equity.
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FUND FORMATION:
INITIAL PLANNING

In the Handbook, the fundraising team is
referred to as the group of professionals
speciﬁcally involved in the fundraising process
for the GP. The fundraising team may be
assisted by outside professionals, including
legal advisers, placement agents and other
specialists. The effective integration and
co-ordination of these advisers is an important
part of a successful fundraising process.
There are a number of factors that the
fundraising team should consider and address
during its initial planning. Doing so will help
to ensure that the GP will be able to keep its
promises to investors and operate the fund with
due skill, care and diligence. A well-structured
fund, with an adequate level of ﬁnancial and
operational resources, will be better placed to
satisfy the needs of LPs and create a strong
foundation for the operation and management
of the fund after closing.
One of the impacts of the AIFMD is more speciﬁc
registration and marketing requirements for
affected funds and managers. It is important
to note that in some jurisdictions, the GP
and/or fund need to be legally established as
a prerequisite for starting the registration
and authorisation process by the regulatory
authorities and hence the marketing of the fund.
It is the responsibility of the GP to make sure that
the fundraising team comply with the applicable
regulations for marketing the fund.

3.1.1. Early-stage planning
Question

What issues should the fundraising team consider
and address during its early-stage planning?
Explanation
Appropriate early-stage design and planning of a fund is vital
to its success. The structural elements of the fund must match
the intended investment strategy. Advance planning also helps
to focus the fundraising team so that effort and cost are not
expended inappropriately. Planning during this stage will
normally outline all of the fundraising team’s activities up to
the ﬁrst closing of the fund and the key business milestones
and regulatory approvals required.
Recommendation
The fundraising team’s early-stage planning should address the
following issues:
• Fundraising timing including reviewing any restrictions
from existing funds or contracts on raising new money,
and the availability of the GP’s human and ﬁnancial resources
to market and raise the fund;
• Fundraising budget and costs including consideration of the
costs of the fundraising such as legal and regulatory charges,
travel and placement agent costs, and the apportionment of
these costs between the fund and the GP;
• Investment strategy including what is the fund’s
investment policy and objectives as well as any speciﬁc
requirements coming from that strategy such as fund size
or geographic scope;
• Resources for implementing the strategy including
identifying the human resources that will be needed to
implement the fund’s objectives and responsibly manage
and administer the fund and the GP’s activities while ensuring
such individuals are likely to remain committed to the fund
for its duration;

• Fund structure including form and jurisdiction as well as key
structural terms such as the length of the investment period
and term of the fund, minimum and maximum fund sizes and
deal ﬂow allocation between other funds managed by the GP;
• Fund economics including the level of management fees, the
provisions regarding transaction, advisory or other costs to
be incurred by the fund or the GP and the appropriate proﬁt
share and carried interest structure, in particular focusing on
the apportionment of carried interest, timing of payments and
GP clawback mechanisms;
• Marketing strategy including what type of LPs will be
targeted for the fund and the resulting regulatory
requirements for marketing, the structural impact on the
fund, and other speciﬁc requirements of the targeted group
(such as environmental, social and governance (“ESG”)
or other reporting needs); and
• Responsible investment considerations including their
incorporation into the GP’s organisation and its investment
and portfolio monitoring processes and policies.

3.1.2. Fundraising and regulation
Question

How will regulation impact the fundraising?
Explanation
An efﬁcient and well-planned marketing campaign is vital in
ensuring that fundraising is successful. Many European, as well
as non-European, jurisdictions regulate the marketing of funds
and restrict solicitation to certain types of LP (such as
sophisticated and professional investors). In some jurisdictions
licences are required to carry out marketing activity and
restrictions may apply to early informal discussions with
potential LPs. Planning should identify the relevant jurisdictions
where regulations need to be analysed and gives the fundraising
team the opportunity to obtain appropriate advice to remain in
compliance with the relevant regulation.

Failure to comply with the relevant regulatory requirements
may have civil, regulatory and even criminal consequences.
The civil consequences can be liability for damages or even
the commitment of the LP to invest becoming unenforceable.
The regulatory consequences can be public censure, impairment
or loss of authorisation and even criminal prosecution.
Recommendation
The GP must ensure it is aware of and compliant with all
applicable legal restrictions on marketing funds in each
jurisdiction in which it wants to approach prospective investors.
Investors should be obliged to conﬁrm that they meet the
GP’s requirements in terms of eligibility, are suitably experienced
and understand and accept the risks of the investment.
To provide evidence of its compliance with relevant regulations,
the fundraising team should maintain a record of all persons to
whom it markets the fund and a record of all information
provided to them.

What matters in relation to the structure of the
fund should the fundraising team consider during
early-stage planning?
Explanation
Although the ﬁnal structure of a fund will largely be determined
by the negotiations and discussions with potential LPs,
a proposed structure is necessary from both a regulatory and
commercial perspective to allow the fundraising team to market
the fund and be able to keep promises made during the
fundraising process. Certain categories of target investor may
have an impact on the structure and the processes of the fund
(such as US-based ERISA investors). The solutions to these issues
tend to be similar in all funds and they may be addressed at the
planning stage if it is intended to market the fund to such LPs.
Recommendation
The fundraising team should identify a proposed structure
for the fund, including suitable vehicle(s) for the fund. Wherever
possible, the GP should take account of the likely requirements of
targeted investors when considering these structures (including
their tax requirements and the regulatory requirements of
different vehicles in different jurisdictions). Consideration should
also be given to the allocation of any ongoing costs of the
maintenance of the fund as a consequence of any structuring.

3.2.1. The fundraising process: planning,
responsibilities and costs
Question

Who takes part in the fundraising process and
what are their responsibilities?
Explanation
A private equity fundraising is a complex, time and resourceintensive process with many parties, internal and external to
the GP, involved. The fundraising team generally takes the lead
role in planning, co-ordinating and executing the fundraising but
invariably the process involves many other parts of the ﬁrm,
including the investment professionals.
The fundraising team will usually have certain responsibilities
for the effective execution of the fundraising such as complying
with applicable marketing laws, developing the information and
documents provided to potential LPs and carrying out
anti-money laundering checks.
Private equity remains a people business. In terms of
credibility and continuity, LPs often expect the key people,
both individuals in the investor relations team and senior
investment professionals identiﬁed during the fundraising
process, to remain involved with the fund after the closing.

Commentary on the
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Question

The fundraising stage is the stage at which
the GP’s relationship with the LPs is established.
This relationship with the LPs should rest on
the six principles of the Code, together with the
requirements of transparency, compliance with
ﬁduciary duties and the exercise of due skill,
care and diligence.
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In many jurisdictions there are restrictions on the types of
investor to whom it is permissible to market funds. The tests
for determining eligibility vary from jurisdiction to jurisdiction.
In some areas, the potential investor’s net worth or the minimum
size of investment may be criteria for permitting marketing.

3.1.3. Structuring

Code of Conduct for
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Along with the advent of pan-European regulation, the marketing
of funds within the EEA may depend on the jurisdiction of the
fund vehicle, as well as the location of the GP. Subject to varying
notiﬁcation and ﬁling obligations, an EEA “marketing passport”
should be available in respect of EEA funds to managers duly
authorised by an EEA member state under legislation
implementing the AIFMD. However, EEA fund managers which
are not required to be authorised under the AIFMD will not
beneﬁt from this passport, unless they “opt-in” to full AIFMD
compliance or have registered under other applicable legislation,
and so will need to take advice in every country in which they
wish to market their fund.
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Recommendation
Careful consideration is required of the resources needed for
the fundraising process including how much can be managed
in-house by the GP and what roles can be played by advisers
and other third parties.

would ultimately bear the burden of these costs, or could leave
the GP and the LP in question open to accusations of bribery or
improper conduct. If a GP does enter into such an arrangement,
it must be properly disclosed to other LPs.
Question

The GP must secure adequate resources to meet the demands
of the fundraising process while continuing to be able to fulﬁl
the existing portfolio management, investment and other duties
arising from its current funds and portfolio.

Should costs incurred by the GP during the
fundraising process be borne by the fund or the GP?

Tasks and responsibilities during the fundraising stage should
be clearly identiﬁed and appropriately apportioned. If speciﬁc
knowledge is not available in-house, consideration should be
given to hiring external advisers who can support the fundraising
team in these areas.

The fundraising process can be a costly exercise, with several
parties involved including a placement agent, lawyers,
accountants and fund administrators.

It should also be made clear to potential LPs which
responsibilities will be undertaken by the GP (including as
appropriate the speciﬁc roles of the fundraising team) and
which by external advisers once the fund has been raised.

The GP should ensure that thought goes into budgeting for
the fundraising process and be clear and transparent with
potential LPs about how the advisers will be paid and how the
GP treats its own fundraising costs.

Question

It is generally accepted that lawyers, accountants and fund
administrators can be paid out of the fund formation costs up
to an agreed cap, but placement agent fees should not be paid
as part of the fund expenses, formation or otherwise.

Is it right to expect either the fund or GP to
reimburse LP due diligence costs incurred in
deciding to invest in the fund?

Explanation

Recommendation

3.2.2. Target LPs

Explanation

Question

On occasion, LPs may request the GP to partially or fully
reimburse certain agreed costs of the fund review process
(e.g. travel expenses, consultants, advisers, legal fees, etc.).

What factors should the fundraising team take into
consideration when targeting LPs for a fundraise?

Recommendation

Explanation

It is not a generally acceptable practice for LPs to expect that
their due diligence costs should be reimbursed either by the fund
or the GP when considering an investment in a fund. This practice
is likely to be unacceptable to the other committed LPs, who

The fundraising team will normally start by approaching existing
LPs if the GP has raised a prior fund, as new investors will
typically take comfort from the continuing commitment of
existing investors.

The quality and reliability of each LP affects all those investing
in a fund, as drawdowns will be made throughout the life of the
fund. If one LP defaults, even when suitable penalties are applied,
other LPs are likely to be disadvantaged especially if as a result
the fund cannot honour an agreement to invest. Managing a
default situation will require GP time and will inevitably incur
a cost to the fund; in addition this may reﬂect negatively on the
GP and its reputation.
Moreover, whilst all LPs should be afforded fair treatment,
some LPs may require speciﬁc opt-out or excuse clauses that
will prevent them from participating in certain investments.
If these issues are not addressed during the fundraising, the
fund may ﬁnd it more difﬁcult to make investments, or be forced
to ﬁnd additional ﬁnancing at short notice.
A further consideration is the long-term nature of the
relationship with a prospective LP and whether they are likely
to invest over multiple fund cycles.
Recommendation
The GP should target potential LPs with the aim of attracting
a balanced and, if possible, diversiﬁed group of LPs, having
regard to the nature of the fund, its objectives, structure and
any regulatory requirements. Such diversiﬁcation, by type and
geography of LP, will help to ensure that the fund has a reliable
source of capital to fund its strategy and mitigate the impact of
a default by an individual LP.
LP default is a relatively rare occurrence, but carries serious
implications. Therefore, robust contractual default provisions
are required to protect both fellow LP and the GP’s interests.
Similarly, any withdrawal of an LP should be subject to strictly
deﬁned and exceptional situations.
Fund documents should still contain an express right to
require the withdrawal of an LP who is causing serious legal,
regulatory or taxation problems or reputational issues for
the fund and its investors.
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Explanation
The deﬁnition of what money laundering is and the application
of anti-money laundering (AML) legislation can vary from
jurisdiction to jurisdiction. However, there are general
requirements and common principles with respect to AML
legislation stipulated in the guidelines issued by the Financial
Action Task Force (FATF) and these include checks not only
on the investing entity but also for establishing who is the
“beneﬁcial owner” of the investing entity, to prevent the
laundering of money through fund investments.
Recommendation
The GP is responsible for ensuring compliance with applicable
anti-money laundering requirements.
Irrespective of considerations concerning compliance with law,
a GP should take care only to introduce reputable, long-term
partners into the fund.
GPs should ensure that the fund documents require LPs to
provide any necessary identiﬁcation information that the
GP requires to meet its policies and relevant regulatory and
legal requirements, including providing documentation to the
authorities during the life of the fund. Failure or refusal to meet
this requirement should provide the GP with the right to require
the LP to withdraw from the fund.

Subscription documents should include speciﬁc information
and conﬁrmation from LPs in the fund regarding the origin of
money invested, corroborated by appropriate documentation
and supported by suitable warranties where applicable. The fund
documents should enable the GP to require LPs to update or
expand such information, documentation and warranties as
applicable and provide the GP with the right to manage the
situation if their failure to provide such information,
documentation and/or warranties impairs the ability of the
GP and the other LPs to carry on the business of the fund.

3.2.4. Structure of the offer: Terms of
investment
Question

Should different investors be offered
different terms?
Explanation
The terms for investment in a fund will normally be subject
to and the result of negotiation. Given the diverse nature of
potential LPs in private equity, some LPs may require speciﬁc
terms to deal with, for instance, their own regulatory obligations.

However, in a fund, it is generally presumed that all LPs will be
treated fairly (and applicable law may require fair treatment).
If this is not the case, the AIFMD, for example, provides for
mandatory disclosure concerning the differentiated treatment
of investors including a description of the preferential treatment
and the type of investor who obtained such treatment. Including
such disclosure would also be in accordance with the Code of
Conduct’s principle of disclosing conﬂicts of interest.
The extent to which speciﬁc LPs are granted inﬂuence over
the management of the fund should be considered carefully.
If such inﬂuence alters the management structure of the fund
it can compromise LPs’ limited liability. Substantial inﬂuence on
the management of a fund (in particular the decisions to invest
or divest) can subject the fund to merger regulations and
notiﬁcation requirements with undesirable consequences for
both the fund and its LPs. Some LPs may also have an issue if
another LP, rather than the fund manager, has a role in the
investment decision-making process.

Guidance on the
application of the Code

Should the GP be responsible for scrutiny
of investors with a view to preventing money
laundering or other illicit practices?

Code of Conduct for
Placement Agents

Question

LPs may also be keen to get certain preferential rights
or economic advantages (such as positions on the LPAC,
preferential access to co-investment opportunities, reduced
management fees or a participation in carried interest).
It should also be noted that trade and strategic investors
may have different priorities for their investment compared
to those of ﬁnancial investors.

Recommendation
Whenever possible, the GP should try to ensure that all LPs in
the fund beneﬁt from fair treatment. Different terms can be
offered to different LPs but, wherever possible, preferential
treatment or speciﬁc economic beneﬁts to individual LPs or
groups of LPs should be justiﬁable (e.g. with reference to the
amount invested by a particular LP or the speciﬁc experience
of an LP which adds additional value to the fund).

Investor Reporting
Guidelines

3.2.3. Know Your Investor

Legal advice should be obtained on this matter as early as
possible to ensure that all relevant money laundering checks
are undertaken and properly documented. These checks must in
all cases comply with the relevant local rules in the jurisdiction
where the fund is domiciled as well as that from which it is
administered. In addition, during fundraising, steps should be
taken to ensure that capital commitments are not made to
facilitate money laundering. Investment should not be accepted
where the source of the investment causes concern (e.g. where
the investment originates in an FATF black-listed country) or the
LP’s (or its beneﬁcial owners’) identity either cannot be veriﬁed
or is reasonably deemed an internationally sanctioned person
or institution, or until further, enhanced due diligence is
completed and conﬁrms these factors are not an issue.

IPEV Valuation
Guidelines

In accordance with the principle of disclosing conﬂicts of
interest and acting in fairness, the GP should consider whether
any opt-out rights granted to individual LPs should be disclosed
as part of the due diligence process.
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Code of Conduct
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Also, any preferential treatment should be clearly disclosed to
all other LPs from the outset in a way that such LPs at least know
that certain other LPs may beneﬁt from preferential treatment.
If certain LPs are on different terms, this can have an impact on
the alignment of LPs’ interests.
LPs should not generally participate in the day-to-day
management (including the investment decision process)
of the fund. Where they do so, they and their fellow LPs
should be aware of the legal risks that arise from doing so in
certain jurisdictions and which may mean that an LP loses its
limited liability. They may also expose themselves to claims
from other LPs.
In determining initial terms and during subsequent negotiations
with potential LPs, a GP should consider the overall alignment of
interest of the LPs. Most favoured nation (MFN) clauses are often
used to entitle some LPs to claim the same beneﬁcial terms
granted to other LPs so the fundraising team needs to consider
the impact on the existing LPs as well as legislation such as the
AIFMD which requires fair treatment of investors (and any
applicable local law) when making concessions to potential LPs
in subsequent negotiations.
Where a fund is structured as multiple parallel partnerships or
entities, the fundraising team should seek to avoid one such
entity or a single minority LP (in the context of the whole fund)
being able to unduly inﬂuence the fund or block special
resolutions without adequate justiﬁcation.

3.2.5. Fundraising documents
Question

What documents should the fundraising team
produce with respect to the fund and what
matters should these documents address?

Explanation
Due to the fact that negotiations with potential LPs will usually
continue until the ﬁnal closing of a fund, documents tend to
be continually revised to reﬂect these negotiations. However,
certain core elements that describe the offer and its essential
characteristics should remain constant.
These core elements will usually be addressed in a combination
of documents which will normally include a private placement
memorandum (often the main “marketing” document) and
the constitutional documents of the fund. Local laws in the
jurisdictions where the fund is marketed may set out
requirements on the structure and content of the private
placement memorandum and fund documents.
The fundraising team will also normally assemble a
comprehensive data pack or virtual data room of documents
about the fund, its investment strategy and the GP’s prior
track record, collectively comprising the due diligence materials.
This material will often contain conﬁdential and proprietary
information from the GP as well as, potentially, on current
portfolio companies that will need to be appropriately handled.
In addition, the fundraising team may receive investor
questionnaires covering a variety of topics, including for
example ESG disclosure.
As a general rule, any changes to the fund documents would
require the approval of LPs. However, some fund documents
provide a carve-out for changes agreed after the ﬁrst close with
prospective investors in the fund which are not adverse to the
interests of existing LPs. These changes can in some jurisdictions
be made by the GP without LP consent in order to facilitate its
fundraising efforts, provided however that where any LP is
adversely affected by the change in question then the affected
LP would have to consent to the change.
Continuous amendment of documents as negotiations with
investors advance and the structure is formalised can create
a risk, if not addressed appropriately, that not all LPs will receive
the same information about the fund before they make a

commitment to the fund. In accordance with the principle
of fairness, it is essential to ensure that all LPs receive and
acknowledge they have received complete ﬁnal documentation
prior to closing.
The time schedule for the negotiation should allow for
any required regulatory approval of amended fund terms,
and this will often be required for funds managed by
AIFMD-authorised managers.
Recommendation
The fundraising team should ensure that it has sufﬁcient
resources to manage the information and documentation
demands of the fundraising process, including the preparation
of data rooms and responses to investor questionnaires and
other inquiries.
A draft private placement memorandum or similar fund
documents should be made available to LPs with a ﬁnalised
version issued prior to ﬁrst closing, with, where necessary,
updates issued prior to each subsequent closing. Draft
constitutional documents establishing the fund (e.g. Limited
Partnership Agreement, Management Agreement, subscription
documents) will also need to be produced and made available
to prospective LPs.
Appropriate records should be kept to ensure that all LPs are
able to review the same information. The use of due diligence
data rooms (physical or virtual) can be an effective way to
provide information to prospective LPs, provided that security
and conﬁdentiality are maintained. Between the ﬁrst and
ﬁnal closings this information should be updated if changes
are required and such updates should be disclosed to both
existing and potential LPs, so that all have had access to the
same information.
Appropriate advice should be sought on the requirements of
the laws in all jurisdictions where the fund is marketed.
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Appropriate measures to ensure conﬁdentiality in disclosure,
including possibly entering into non-disclosure agreements
should be considered. Thought should also be given as to how
meetings with prospective LPs will be held and the level and
timing of access to information.

3.2.6. Terms in the fund documents
Question

What are the typical terms to be set out in the
fund documents?
Explanation
The fund documents should set out the key terms and provide
the framework within which the GP will operate the fund.
The minimum requirements for the fund documents heavily
depend on the jurisdiction and applicable regulatory requirement
and as such should be checked by legal counsel.

• indemniﬁcation provisions.

• the investment scope of the fund;

Reporting

• the investment policy, investment criteria and investment
period of the fund, including the applicable investment,
lending and borrowing guidelines and investment restrictions.
(NB: These must be set out particularly clearly as, often,
these important matters will not be set out in any detail in
other key documents, and they are usually incorporated by
cross-reference to the private placement memorandum);

• a summary of the key reports on the fund produced by the
GP for LPs;

• the responsible investment approach of the GP and/or the
fund and the procedures for ensuring compliance with any
associated policies.
Team
• a description of the management structure and the
management team, and identiﬁcation of the key executives
of this team;
• a description of the team’s skills and experience;
• details of team continuity, dynamics, decision-making
processes and team succession.
Structure and powers
• a description of the legal structure of the fund;
• a summary of the powers of the GP;
• conﬂict of interest resolution procedures;
• remit and composition of the LPAC;
• Key Person provisions regulating the departure of key
executives (for example, requiring the GP to cease new
investments if key personnel are no longer available to
make the key investment decisions);

• their frequency (e.g. quarterly ﬁnancial statements,
half-yearly reports and annual audited accounts);
• the timetable within which they will be circulated to LPs;
• the valuation policies to be used in such reports;
• disclosure and detailed breakdown of the nature and source
of all fees paid directly or indirectly by portfolio companies
to the GP and/or any related entities/individuals (such as
employees, operating partners, advisers or similar);
• other reports, such as those covering ESG issues or those
required to satisfy tax and other regulatory obligations.
Financial terms
• the establishment costs of the fund, those to be borne by the
fund (and any cap thereon) and those to be borne by the GP;
• the terms of the management fee (including the point at
which it commences) and the differentiation of costs borne
by the fund and the GP;
• the provisions dealing with fees received from portfolio
companies by the GP or its related parties, and to what extent
such fees received will be offset against the management
fee or otherwise credited to the fund and any other fee and
expense allocation provisions required so that LPs have a
proper understanding of the fees and expenses charged
(keeping in mind any regulatory requirements such as under
the AIFMD);

Guidance on the
application of the Code

Investment strategy

Commentary on the
Code of Conduct

• transfer of GP and LP interest provisions;

Code of Conduct for
Placement Agents

Consideration should also be given to the content of the
due diligence information to be provided to prospective LPs.
The information should clearly disclose any potential conﬂicts of
interest arising out of the GP’s corporate structure. The medium
through which it will be delivered should be considered too.

It is recommended that the fund documents should address,
at a minimum, the following matters:

• GP removal provisions (e.g. in the event of fraud,
negligence, etc.);

Investor Reporting
Guidelines

The fundraising team should ensure that it can justify and
support expressions of belief and statements made in the
fund’s private placement memorandum and marketing materials
using reliable documents and research, updating these where
necessary until the fund has reached ﬁnal closing.

Recommendation

IPEV Valuation
Guidelines

The private placement memorandum should contain full and
true information presented in compliance with applicable local
laws and in a manner that is clear, fair and not misleading.
Appropriate steps should be taken to ensure and record the
accuracy and completeness of the memorandum, employing
third-party advisers where appropriate (e.g. to independently
review a GP’s track record information).
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• the GP capital commitment;

Tax considerations

• the carried interest arrangements, including the rate,
basis of calculation, catch-up, escrow, clawback and
true-up provisions;

• an outline of the tax structure of the fund and the key
considerations for investors in the fund.

• the mechanics for drawdown of commitments and in the
event of an LP’s default on such a drawdown (which should
normally impose signiﬁcant sanctions on a default to reduce
the risk of such default);
• if applicable, the pricing of interests, units, shares, etc. in
the fund;
• how distributions to LPs will be made.
Co-investments
• the allocation policy for co-investment opportunities,
including disclosure of any priority co-investment rights;
• the policy on co-investment with other funds managed by
the GP or any of its associates.
Term and new funds
• the term of the fund, the process for extending the fund
and termination and liquidation procedures for the fund;
• the circumstances in which investments may be
purchased from or sold to other funds managed by the
GP or its associates;
• any restrictions on the circumstances in which the fundraising
team or the GP will be permitted to establish any other fund
with a similar investment strategy or objective.
Risk factors
• a summary of the risk factors that are relevant to investment
in the fund, including a general warning to LPs of the risks
that are inherent in investing in such funds, and also any
particular risk factors that may adversely affect the fund’s
ability to carry out the investment policy or to meet its
return objectives.

Regulatory disclosure
• in certain jurisdictions, regulation may require detailed
disclosure on certain aspects of the investment mandate
and ongoing operations of the fund.

In some circumstances, presentations may be made to potential
LPs at an early stage and the information provided to them may
inﬂuence their decision to invest, even though they have not
yet received any formal fund documents. It is important that
potential LPs are made aware of any changes to information
provided to them at any point during the fundraising process,
so that they are able to make a balanced investment decision
based on correct information.

Marketing restrictions

Recommendation

• a summary of the key restrictions on who can invest in the
fund in major jurisdictions where the fund is being marketed.

As set out in section 3.1.2. “Fundraising and regulation”, the
fundraising team must comply with local laws relating to the
marketing of funds in all jurisdictions where the fund is promoted
and appropriate professional advice should be obtained.

The fund documents (private placement memorandum or similar
and constitutional documents) should be prepared and made
available to LPs in sufﬁcient time for them to consider these
documents prior to closing and to allow time for negotiation
with the GP. Appropriate subscription documents and
conﬁrmation of participation should also be circulated.
The fundraising team should take advice on whether the law
in any jurisdiction where the documents will be sent requires
any other legal or regulatory matters to be addressed.

3.2.7. Presentations to LPs

The fundraising team should ensure that information provided
to potential LPs and promotional statements made to them
in whatever form (e.g. in telephone calls, meetings, slide
presentations, letters, emails, websites, etc.), even at an early
stage, is correct and fairly presented. Any subsequent material
changes to such information should be communicated to
potential LPs.

3.2.8. Responsible investment
Question

Question

What responsibilities arise with respect to
marketing presentations?

What information should GPs provide to LPs on
the issues of responsible investment?
Explanation

Explanation
Presentations and information provided by the fundraising team
that inﬂuence LPs’ decisions are often subject to the law of all the
jurisdictions where a fund is promoted. These laws will often
apply to information provided to LPs, irrespective of the media
by which it is communicated.

The topic of responsible investment is of great signiﬁcance to
the industry. As society is addressing the sustainability agenda,
the consideration and management of ESG opportunities and
risks in the investment process are becoming more important
to GPs and LPs alike to safeguard the long-term performance of
investments. Furthermore, it is in the industry’s best interest that
industry participants communicate how ESG factors are
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Question

GPs should clearly deﬁne and document their responsible
investment policy and the procedures for compliance with such
policy and will typically be asked by LPs to provide information
both during due diligence and throughout the life of the fund.
The GP should disclose its industry association memberships
and/or other memberships and afﬁliations.

What information should be provided about the track
record of the GP?

During fundraising, as set out in the ESG Disclosure Framework,
a GP should seek to disclose information sufﬁcient to enable an
LP that has expressed an interest in ESG management to:
1. assess if the GP is aligned with the LP’s ESG-related policy
and investment beliefs;
2. assess the GP’s policies, processes, and systems for identifying
ESG-related value drivers and managing material ESG-related
risks; and to identify possible areas for future development;
3. understand if and how the GP inﬂuences and supports its
portfolio companies’ management of ESG-related risks and
pursuit of ESG-related opportunities;
4. assess how the GP will help the LP to monitor and, where
necessary, ensure that the GP is acting consistently with the
agreed-upon ESG-related policies and practices as set forth
at fund formation;

6 See: http://www.investeurope.eu/about-us/professional-standards/
other-industry-standards/

3.2.10. Forecasts
Question

Explanation

Should the fundraising team make forecasts?

Potential LPs will expect detailed track record information for
the GP to be made available as part of the due diligence process.
It is an important part of acting with integrity that the track
record properly represents the GP’s prior performance and is
both complete and accurate. It is possible for such material to
be misread or to mislead potential LPs, particularly in view of
changing circumstances for the GP or if there is a selective
presentation of material.

Explanation

Recommendation

Recommendation

Information with respect to the track record should not be
presented on the basis of selective or incomplete data that is
unrepresentative or misleading. The basis of all such statements
should be fully disclosed in the fund documents. In particular,
the period to which any track record information relates and
any unusual factors that might inﬂuence the returns presented
should be disclosed. Gross and net track record information
should be calculated and compiled in accordance with the
valuation and accounting standards appropriate for the fund’s
jurisdiction. Any use of benchmarks must be appropriate,
consistent and clearly deﬁned.

Forecasts are not required by law or regulation in institutional
products/private placements and are therefore not a typical
feature of the fund documents. The making of forecasts within
the fund documents is ultimately a business and economic
decision of the GP and its fundraising team when marketing
the speciﬁc product.

The fundraising team may wish to make forecasts regarding
likely performance in the fund’s chosen sectors, target IRR and
money multiple. However, it is very easy for such material to be
misread or to mislead potential LPs, particularly in view of
changing circumstances or if there is a selective presentation
of material.

If the GP and its fundraising team decide to include forecasts
in an offering document, such forecasts must not be made on
the basis of data that is unrepresentative, misleading or
incomplete. Further, the relevant data, the assumptions and
the approach taken to produce the forecasts should be fully
disclosed in the fund documents.

Commentary on the
Code of Conduct

Recommendation

Guidance on the
application of the Code

3.2.9. Track records

Track record information may be conﬁdential (for example, to
previous employers or portfolio companies) and the fundraising
team should ensure that appropriate consent is obtained before
it is used.

Code of Conduct for
Placement Agents

For more information, please also see the Invest Europe
Responsible Investment Bibliography.

The fundraising team should ensure that when there is any
material change that affects such information prior to ﬁnal
closing, it is disclosed to all LPs.

Investor Reporting
Guidelines

An example of the industry’s increased focus on responsible
investment is the initiative behind the ESG Disclosure Framework
for Private Equity, which was introduced in March 20136.

5. assess the GP’s approach to managing and disclosing material
incidents at the GP and portfolio companies.

IPEV Valuation
Guidelines

considered and managed throughout the investment process.
Investing responsibly helps ensure that a GP is doing no harm
to the industry, the portfolio companies and their stakeholders.
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3.2 FUNDRAISING

3.3

3.2.11. Time period for fundraising

When making investments on behalf of the fund,
the GP should implement the fund’s investment
policy with due skill, care and diligence and in
accordance with the agreements the GP has
made with the LPs in the fund.

Question

Is there any speciﬁc period during which fundraising
must be completed?
Explanation
It is important that fundraising does not continue indeﬁnitely,
as this can prevent the GP from implementing the fund’s
investment strategy, while resources continue to be committed
to marketing. There may also be time limits imposed by certain
laws and regulations.
Between ﬁrst and ﬁnal closing a GP may make investments
for the fund. Should this period become extended any portfolio
created has a greater potential to change in value, raising the
question of fairness in the division of gains and losses between
ﬁrst and the following close investors. There may also be tax
implications from such value changes.
Recommendation
The fundraising team and the GP should ensure that fundraising
is completed within a reasonable time after ﬁrst closing of the
fund. Market terms typically dictate that a ﬁnal close should take
place within a prescribed period of the ﬁrst close, unless changed
by LPs’ consent.
Consideration should be given to levying an equalising interest
payment from LPs who commit to the fund after the ﬁrst closing
to reﬂect the cost of money for LPs committing at an earlier
stage of the fundraising process. The purpose of this is so that
all LPs can be treated as if they had committed at the ﬁrst
closing. The equalising payments are generally credited pro rata
among the existing LPs and not treated as an asset of the fund.
If the fund makes investments between the ﬁrst and ﬁnal
closing, consideration should be given to how to allocate any
gain or loss during that period and any resulting tax implications
that might arise.

INVESTING

A GP should be mindful of the responsible
investment impact of the conduct of its business
and should give due consideration to material
risks and opportunities associated with ESG and
potential other responsible investment factors
throughout the period of its investment and
more generally throughout the life of the fund.
3.3.1. Due diligence
Question

What due diligence should be done by the GP when
evaluating an investment for the fund and to what
level of detail?
Explanation
The due diligence process undertaken by the GP prior to making
an investment in a portfolio company is vital. The information
acquired during the process, together with the GP’s own
knowledge and expertise, will form the basis of any
investment decision.
The due diligence process will investigate a wide range of aspects
of the target company’s business including commercial, market,
ﬁnancial, tax, legal, regulatory, pensions, insurance, information
technology, intellectual property, environmental, social and
governance aspects and management capability. The objective
will be to gain a detailed understanding of the prospects for the
target company, evaluating the risks and issues it is facing or

may have to face in the future that may play a part in the GP’s
investment decision and the ultimate success of the portfolio
company over the projected investment period. From this, an
assessment will be made of the potential for value creation and
ultimately exit opportunities from the investment for the fund.
In certain circumstances, a GP may face time constraints on the
execution of an investment. These can arise from the speciﬁc
bidding environment of the transaction or the condition of the
portfolio company in the case of a turnaround or distressed
investment. Planning and prioritisation will be needed in these
circumstances to ensure the GP has an adequate understanding
of the opportunity to make its decision.
Recommendation
A GP should seek sufﬁcient information to allow it to properly
evaluate the investment opportunity being proposed and to
establish the value of the target company. The information
sought should (within the conﬁnes of what is practicable in
the circumstances) address all appropriate issues (which may
include the ﬁnancial position of the target company, the
experience and ability of its management team, the sector(s)
and geography(ies) in which the target company operates, the
potential to exploit any technology or research being developed
by the target company, possible scientiﬁc proof of any important
concept, protection of important intellectual property rights,
pension liabilities, relevant ESG factors, litigation risks and
insurance coverage).
The due diligence process should also include testing the
assumptions upon which business plans are based and
objectively evaluating the risks that may arise from investing
and the potential return on investment.
Other appropriate checks, as required by LPs, regulators and
other stakeholders should be carried out. This should include
taking steps to be satisﬁed that the transaction does not
facilitate money laundering, and to ensure that the investment
complies with anti-corruption or anti-bribery regulations and
relevant sanctions regimes.
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Examples of some of the practical arrangements for achieving
integration of responsible investment include:
• using ESG information requests/questionnaires for the
portfolio company;
• using a standardised ESG investment checklist and formally
addressing ESG factors in the investment process;
• including ESG site visits during the due diligence and
ownership phase.
Recommendation
GPs should integrate consideration of responsible investment
risks and opportunities into their due diligence and investment
approval processes and keep their investment documents and
processes under periodic review.

Where the GP has identiﬁed ESG risks and opportunities that
are deemed potentially material to the success of the investment
or are particular focus areas of LPs, the GP should ensure that
practices are developed to mitigate associated risks and pursue
opportunities. These practices should also be included in
post-investment action plans. The implementation and
effectiveness of these practices should be monitored as
appropriate, and therefore the GP should consider how it
will obtain relevant ESG data from the portfolio companies.
Noting that the ESG context could evolve, the GP should
undertake to regularly update its responsible investment risk/
opportunity analysis and revise, remove or add governance
and monitoring frameworks as appropriate.
A GP that has created governance structures and due diligence
processes for responsible investment factors should report to
LPs on its ﬁndings on a suitably regular basis. The GP may also
choose to send unsolicited reports on responsible investment
factors and performance to all LPs, or report following a
signiﬁcant ESG incident.

Explanation
Any decision by a GP to make an investment involves an
appraisal of the opportunity and an evaluation of the risks
versus the rewards of the opportunity. The information on
which this decision will be based will usually have been gathered
and critically appraised within the team of executives working on
the transaction during the due diligence phase. The quantity of
such information, however, will normally be so great that it will
need to be summarised before it is presented to the Investment
Committee or other decision-making body of the GP that
ultimately decides whether or not to make an investment.
Undertaking a successful due diligence exercise that conﬁrms
the validity of the underlying assumptions of a business plan
will not generally be sufﬁcient in itself. What is also required
is the experience of the senior executives of a GP to add value
to the due diligence exercise by critically evaluating the
information collected by applying their depth of business
and investment experience.
The investment proposal is an important document; not only
does it provide a written record of the information considered in
making an investment decision, but it will typically contain the
core investment thesis that will continue to provide the yardstick
by which the success of an investment will be judged during its
regular review by the GP.

Commentary on the
Code of Conduct

A GP should be mindful of the risks posed and opportunities
presented to its portfolio companies by ESG factors. The success
of an investment may be impacted not only by its ﬁnancial
performance but also by other performance criteria. A GP needs
also to be mindful of its own LPs’ approaches to responsible
investment and to seek to comply with their requirements, which
may include expectations in relation to reporting on responsible
investment factors in the investment and ownership processes
and in some cases exclusion from investing in certain sectors.

How should a decision to invest in a portfolio
company be reached by a GP?

Guidance on the
application of the Code

Explanation

Question

Code of Conduct for
Placement Agents

How should a GP approach responsible investment
risks and opportunities?

3.3.3. Investment decision

Investor Reporting
Guidelines

Question

Any staff training needs on responsible investment matters
should be identiﬁed, addressed and kept under regular review.
Evaluation of responsible investment matters should not be
limited to legal compliance, but could also include any additional
standards and practices that could materially impact an
investment from an ESG perspective; potential future regulation
and marketplace factors such as existing or emerging voluntary
standards; consumer expectations and client requirements; and
broader issues that could have a reputational impact. It is also
important that ESG risks and opportunities are considered
across portfolio companies’ value chains.

IPEV Valuation
Guidelines

3.3.2. Approach to responsible investment
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Recommendation
The results of the due diligence exercise and the GP’s senior
executives’ recommendations should be distilled into a
comprehensive written investment proposal, which accurately
reﬂects the potential of the target company, addressing a range
of both ﬁnancial and non-ﬁnancial factors. Amongst these
factors is the ability of the GP to execute and manage the
investment. As part of this process, consideration should be
given as to whether the proposed investment ﬁts the investment
criteria and complies with the investment restrictions in the
fund documents.

The GP may also need to carefully consider its position and
strategy when investing alongside other parties (e.g. as part
of a syndicate) and whether it owes any duties or obligations
to others as a result.
It is possible for the structure of an investment to impose
liabilities and responsibilities on the fund and any such liabilities
will typically be thoroughly investigated with the help of the
fund’s lawyers.

Recommendation
Whether as a shareholder in the portfolio company, or through
provisions agreed in the Investment Agreement, the fund
has ownership responsibilities and should exercise those
responsibilities proactively and in a way that continually
supports the value of the fund’s investment.

Recommendation

The negotiation of shareholder rights should be conducted
openly and with clarity among all investors in the
portfolio company.

The GP should structure and negotiate each investment made
by the fund in such a way so as to ensure that it meets both the
obligations to and the interests of the fund. This will often involve
the engagement of specialised, local professional services ﬁrms
to help with and to advise on legal, tax and regulatory matters.

Due consideration should be given in advance to potential areas
of conﬂict and where conﬂict does arise, the resolution of that
conﬂict should be conducted fairly and, to the extent possible,
in such a way that the outcome does not impact the value of the
portfolio company.

When structuring any investment the GP should take steps to
consider the tax, regulatory (such as US ERISA) and other
consequences for the fund and its LPs of making the investment.

3.3.6. Investment Agreement

3.3.4. Structuring investments

3.3.5. Responsibilities to other shareholders
in the same or other classes of shares and
to bondholders

What documents should constitute the Investment
Agreement and what commercial terms will
they address?

Question

Question

Explanation

What factors should the GP consider when
structuring and negotiating an investment?

How should the fund conduct itself in relation to
other investors in the portfolio company?

Explanation

Explanation

Investments by funds can be structured in many ways. In some
cases the fund may be a passive minority investor in a portfolio
company, while in others the fund may obtain substantial or
indeed full control over the portfolio company. In determining
how the investments should be structured, consideration should
be given to the jurisdiction in which the investment is to be made,
the investment strategy of the fund and whether the investment
is to be the acquisition of a minority or majority interest.

In some jurisdictions, it is common practice in the industry
for different classes of investors to acquire different types of
security according to their relative position in the transaction,
the nature and level of the risk they are taking on and the relative
value they are bringing to the investment.

Investment decisions should be made by suitably senior and
experienced personnel of the GP; normally these individuals
will form an Investment Committee. If there are any signiﬁcant
changes to an investment proposal, further review, evaluation
and additional approvals may be required.
It is good practice to use the underlying reports from which the
investment proposal is drawn to form an important set of source
documents for strategic review and assessment of the
performance of the portfolio company.

The returns for each type of security, whether equity or debt,
will typically vary depending on certain outcomes. It is therefore
possible that conﬂicts may arise between holders of different
classes of securities.

Question

There will be a large number of documents produced during the
process of making an investment, for example shareholders’ and
investor rights’ agreements, articles of association and loan
agreements. These are collectively referred to in this Handbook
as the Investment Agreement. The content of these documents
will be inﬂuenced by many factors, for example local legal and
regulatory requirements and tax and structural considerations,
such as whether a minority or majority interest is to be acquired.
The documents will need to fully reﬂect all aspects of the agreed
transaction and take account of the commercial terms that the
GP has agreed with other shareholders (if any) and the portfolio
company. It is common practice to set out in the Investment
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• share transfers (mandatory, permitted and prohibited)
and pre-emption rights;
• incentives for the management team of the portfolio
company and obligations imposed on them;
• division of managerial responsibilities following
the investment;
• warranties, representations and indemnities;

Recommendation
As explained above, a variety of matters should be considered
when negotiating an investment to ensure that the legal
documents reﬂect the commercial terms negotiated by the
GP. The GP should consider using local legal advice on the
appropriate manner for recording what has been agreed.

3.3.7. GP’s consent to portfolio company
actions and board appointments

• investment performance milestones and any future
obligations to provide further funding;

Question

• board and shareholder consents needed before speciﬁed
actions are taken;

Through what mechanisms should the GP seek
to ensure that it is able, on behalf of the fund,
to inﬂuence a portfolio company?

• agreements with lenders to the portfolio company and
inter-creditor arrangements;

(i) Investor consents
In some jurisdictions, it is common in the Investment Agreement
between the fund and the portfolio company for certain actions
of the portfolio company to be subject to the prior consent of the
GP on behalf of the fund in its capacity as shareholder. These are
commonly called “investor consents”.
Where the GP has appointed individuals to the portfolio
company’s decision-making body, their consent may also be
required before certain action can be undertaken by the portfolio
company, although they will often be under a duty to act in the
best interests of the portfolio company, rather than the fund.

• quality, quantity and frequency of information that is to
be provided;

7 (i) a tag-along is a right for a shareholder to insist that his/her shares are bought
on the same terms by the same purchaser as another shareholder who is selling
his/her shares; and (ii) a drag-along right entitles a selling shareholder, such as a
private equity investor, to require the remaining shareholders to sell their shares
to a third-party purchaser on the same terms.
8 Typically management agrees to uphold ESG practices in accordance with local
legislative requirements and industry good practice (including adherence to any
voluntary ESG standards) and report on performance regularly. Where no local
ESG framework has been implemented, management often agrees to work with
the GP to identify and address any ESG risks and opportunities through
implementation of a practical ESG framework.

The availability and level of investor consents that are deemed
appropriate will vary depending on the size and nature of the
fund’s investment.

Commentary on the
Code of Conduct

• ownership and control of the portfolio company
post-investment;

There is a strong likelihood that local legal advice will be required
in the drafting of the various documents constituting the
Investment Agreement.

Guidance on the
application of the Code

• the consideration of ESG risks and opportunities8.

There are a number of different ways in which the GP can ensure
that the fund can inﬂuence a portfolio company. Which of these
will be appropriate will depend on a number of factors (including
the size of the fund’s investment and the level of inﬂuence that
the GP considers to be appropriate). If the fund holds a majority
shareholding in the portfolio company, it will have the ability,
as a matter of company law, to determine the outcome of
matters that are reserved to shareholders. The GP may also
seek to specify certain additional rights in the portfolio
company’s constitutional documents and agree contractual
rights in the Investment Agreement it enters into with the
shareholders of the portfolio company, such as (i) requiring
certain strategic and signiﬁcant operational matters to be
subject to prior investor/shareholder consent; and (ii) the ability
to make board appointments.

Code of Conduct for
Placement Agents

These commercial terms may address the following matters,
although this varies depending on whether a minority or majority
interest in the portfolio company is acquired:

Explanation

Investor Reporting
Guidelines

• exit provisions such as tag-along or drag-along rights and/or
compulsory sale provisions to resolve any deadlock regarding
a sale, and also order of priorities on a liquidation7;

IPEV Valuation
Guidelines

Agreement the roles of the GP, other parties and the
management team of the portfolio company in relation to
the governance and running of the portfolio company.

30

Section Three: Guidance on the application of the Code of Conduct: Questions and Answers

Invest Europe Handbook of Professional Standards

3.3 INVESTING

(ii) Board appointments
The GP will typically also consider making:
• appointments to the board or other decision-making bodies
of the portfolio company (see further section 3.4.5. “Board
structure”);
• appointments of persons to internal committees of the
portfolio company (e.g. advisory committees or the
remuneration or audit committees, where relevant).
It is important to note that individuals appointed to sit on the
board of the portfolio company by the GP may have
responsibilities both towards the GP who has arranged their
appointment, as well as to the portfolio company and all its
shareholders as a director (as well as to the company’s creditors
in certain circumstances). Typically, such individuals, as directors
of the portfolio company, will be required to act in the best
interests of the portfolio company. The portfolio company’s
interests may conﬂict with those of the fund and in such
circumstances the director must act in accordance with the
relevant legal rules applying to directors with conﬂicts of interest
(which may be determined in part by the company’s bye-laws or
articles of association) and in accordance with the duties owed
to the portfolio company.

• signiﬁcant developments in the business (e.g. capital
expenditure, new issues of capital, acquisitions or disposals
of signiﬁcant divisions, businesses or assets including real
estate, changes to the portfolio company’s constitution);
• major outsourcing contracts;
• changes in the capital structure and borrowing arrangements;
• changes in leases or other material contracts;
• material litigation claims;
• changes of control, acquisition or disposal of shares by
other shareholders;

Investor consents, while needing to be comprehensive in scope,
must not be so wide-ranging as to restrict the management
team’s ability to run the portfolio company or take up excessive
amounts of the GP’s time. The list is not exhaustive; rather it
gives an indication of some typical matters which are subject
to investor consent.
When considering the advantages to the fund of taking any
control rights, the GP should also consider possible liabilities
or restrictions imposed by law on those exercising certain types
of control.

• adoption of the portfolio company’s audited accounts;

3.3.8. The portfolio company’s
corporate strategy

• making any dividends or distributions;

Question

• adoption of a new business plan;
• changes to the portfolio company’s key management or
their remuneration;

To what extent is the GP on behalf of the fund
responsible for the deﬁnition and execution of the
portfolio company’s corporate strategy?

• adoption of or changes to the communication policy;

Explanation

• developments in the ﬁnancial or other performance criteria
of the portfolio company which will materially change the
nature of the business in which the fund has invested;

At the time of investment by a fund, the investment decision is
normally taken in support of a speciﬁc strategy, business plan
and management team. Frequently, through the negotiation
process leading up to investment by the fund, the GP will have
had signiﬁcant input in determining the target’s future corporate
strategy. Over a period of time, this business strategy may need
to be reﬁned and amended.

Recommendation

• winding up or dissolving the portfolio company;

In relation to investor consents, the GP should consider requiring
the portfolio company to obtain investor consents for
governance, corporate, ﬁnancial and accounting, business and
other key matters. The list of matters will vary depending on
the relevant jurisdiction, the size of investment, the type of
organisation and the shareholding held, but the following
should be considered:

• any transactions between portfolio company and shareholder,
portfolio company management or other related parties;
• any ESG issue that could materially impact the investment
or the risk proﬁle of the investment.

Recommendation
The degree of activism of the GP will vary according to the nature
and structure of the investment made, the size of its ownership
stake and the jurisdiction in which the portfolio company is
located. The GP should therefore ensure its level of involvement
is suitable relative to the circumstances of a particular portfolio
company and the fund’s ownership strategy/policy.
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Question

What relationship should the GP have with
co-investors and other members of a syndicate
in which the fund participates?
Explanation
Where an investment has been syndicated or there are
co-investors, a GP may not be able to control an investment
and may have to co-operate with other shareholders in order to
achieve deﬁned goals and build a consensus as to appropriate
actions to be taken.

Question

What issues should the GP consider regarding
co-investment and parallel investment by itself,
its associates or its executives?
Explanation
Where the fund documents permit the GP, its associates or
its executives to co-invest or make parallel investments
alongside the fund, there is potential to create a conﬂict of
interest for the GP.
Recommendation
Subject to what is provided in the fund documents, details of
co-investment arrangements should be disclosed to the fund’s
LPs. To avoid the potential of prejudice to the fund’s interest, it is
recommended that such documents only permit co-investment
or parallel investment by the GP, its associates or its executives
where investment and divestment is exercised on a pro-rata basis
with the fund, in the same securities, at the same time and on the
same investment terms. If this recommendation is not followed, it
is particularly important that the operation of the co-investment
arrangements is subject to the GP and fund’s conﬂict of interest
procedures and should be disclosed to LPs and documented.

What issues should the GP consider regarding
co-investment and parallel investments by LP
co-investors and other third parties?
Explanation
In some circumstances, LP co-investors in the fund or other
third parties with whom the GP has some relationship may wish
to invest directly into a company that the GP is considering
investing in on behalf of the fund. When a co-investment is more
successful than the fund as a whole, the fund’s LPs may argue
that a greater proportion of the investment should have been
allocated to the fund. On the other hand, such syndications may
allow funds to invest in a target company otherwise beyond their
reach, while still complying with any diversiﬁcation restrictions
in the fund documents.
Recommendation
The GP should determine the fund’s appetite for each
investment and only after that should co-investment and/or
parallel investments be considered (apart from in the case of
pre-arranged and disclosed co-investment arrangements or
where the LP co-investor lends special expertise or other value
to the transaction).
Where co-investment opportunities are anticipated during the
life of the fund, detailed and clear contractual terms with regard
to co-investments and direct investments are essential in the
fund’s documents and details of co-investment arrangements,
both for the fund and individual deals, should be disclosed to
the fund’s LPs.

Commentary on the
Code of Conduct

Question

Guidance on the
application of the Code

3.3.10. Co-investment and parallel investment
by the GP and its executives

3.3.11. Co-investment and parallel investments
by LPs and other third parties

Code of Conduct for
Placement Agents

3.3.9. Co-operation with co-investors and
syndicate partners

The GP should act in the interests of the fund and any other
clients investing in the relevant portfolio company and identify
and manage any conﬂicts of interest that may arise between
them. Wherever possible, the GP should only accept an obligation
in favour of another investor if it would be in the fund’s interests
to have some agreement or understanding with the investor.

Investor Reporting
Guidelines

Further, the GP should ensure that the portfolio company
understands the importance of having the right mechanisms
and processes in place for responsible, efﬁcient and appropriate
decision-making and effective corporate governance.

Recommendation

IPEV Valuation
Guidelines

Consistent with these considerations, the GP should be an active
participant through its board representation or, where permitted
by the relevant company law in a particular jurisdiction, through
the exercise of shareholder voting or contractual rights in the
setting of the portfolio company’s strategy. The responsibility for
execution of strategy sits with the board and management team
of the portfolio company. The GP should ensure that it remains
informed of the progress being made towards achievement of
the strategy. Where appropriate, the GP, once again through its
board representation or through the exercise of shareholder
voting or contractual rights, where so permitted, should be
available to advise and assist where the strategy needs to be
reﬁned and amended.
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3.4

When a conﬂict of interest arises, it should be resolved in
accordance with the GP’s conﬂict of interest resolution
procedures. LPs may place themselves in conﬂict of interest
situations where they engage in co-investments. The conﬂict
may be more problematic where the LP also sits on the LPAC.
The criteria for invitations for LPs to co-invest present another
potential source of conﬂicts of interest. The parameters of
any co-investment process should be clearly set out to all LPs
in advance.

Good management of an investment is essential
if a fund is to maximise its returns. Value in an
investment can be wasted and opportunities
missed if this part of the investment process
is not undertaken properly. The private equity
model of active investment management and
long-term value creation requires that the
conventional rights and entitlements associated
with share ownership are accompanied by
responsibilities towards portfolio companies
and towards LPs in the funds invested in those
portfolio companies.

3.3.12. Divestment planning
Question

How should the GP plan for the disposal of
an investment?
Explanation
It is important to ensure that before an investment is made
the key shareholders agree a common strategy for realising
the investment.
It will not always be possible to achieve this strategy, for
example if the investment fails to perform and/or purchasers
decline to come forward, but it is desirable to agree an exit
strategy in advance.
Recommendation
In initially considering the investment, exit considerations should
form part of the discussions and provisions negotiated to cover
both likely and less likely situations. These considerations should
be reﬂected in the overall investment recommendations.
The divestment or exit process should be discussed with
co-investors, other syndicate members and the management
team of the portfolio company before the initial investment.
The GP should seek to ensure that, on investment, it negotiates
suitable mechanisms to ensure that any deadlock regarding
divestment of an investment can be resolved in a manner
appropriate for the fund.

MANAGEMENT OF
AN INVESTMENT

Much of the regulatory activity directed at
the industry in recent years has been driven
by a public perception of the industry as one
pursuing short-term rather than long-term gain.
Regulatory initiatives seek to correct this
perceived imbalance both indirectly (through
tax and remuneration regulation) and directly
through so-called “asset stripping” regulation.
Careful planning and local insight will be
needed in order to comply with regulatory
developments varying considerably from
one jurisdiction to another.
The following sections on investment monitoring
and exercise of GP consents reﬂect the duties
of the GP towards the LPs invested in its funds
to both effectively monitor and manage the
investments. The section on board participation
reﬂects the duties of directors appointed
by the GP to serve the interests of the
portfolio companies.

3.4.1. Investment monitoring
Question

How should the GP monitor an investment made
by the fund?
Explanation
Most jurisdictions have legislative obligations regarding
information to be provided to stakeholders of portfolio
companies. However, it is common practice for funds that invest
in portfolio companies to require more frequent and detailed
information than required by legislation. In particular, the GP
may require more frequent and detailed quantitative and
qualitative information regarding the portfolio company.
Reporting should reﬂect the GP’s desire to impact strategy and
value creation as well as enabling compliance with the Invest
Europe Investor Reporting Guidelines and with any other speciﬁc
reporting obligations to the LPs in the fund, or to regulators,
as applicable. Such requirements may also depend on the GP’s
ownership stake.
Typically, key performance indicators (KPIs) are developed that
allow portfolio company management and the GP to carefully
monitor company performance.
This investment monitoring function and information ﬂow should
enable the GP to conﬁrm that the investment is progressing in
accordance with the relevant business plan and the GP’s
investment thesis. It should also provide sufﬁcient information to
identify any failures to meet targets or milestones and form the
basis of remedial plans where necessary.
Recommendation
The GP should ensure that it dedicates sufﬁcient time and
resources, including senior and experienced resources, to
monitoring the investments of the fund and apportions these
resources and responsibilities appropriately both between
funds and individual investments.
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What are the responsibilities of the GP in relation to
performance information of portfolio companies?
Explanation
Some portfolio company information will be conﬁdential; the
GP should be aware of this, and more generally the need to
treat corporate information with due consideration to
commercial sensitivity and the requirements of the portfolio
company’s other stakeholders.

Management of investments should include an ongoing
evaluation of the likely impact of portfolio companies, their
products and their supply chains on the environment. Such
evaluation should take into account the efﬁcacy of environmental
risk management policies and procedures. For example, leading
companies institute full environmental management systems,
certiﬁed to ISO14001. Consideration should also be given as to
the likely impact of environmental factors on the portfolio
companies and their supply chains (e.g. climate change,
extreme weather events, etc.).

3.4.2. Environmental factors
Question

What environmental factors should the GP
consider in relation to the management of the
fund’s portfolio companies?
Explanation
Generally, GPs should support a prudent and sustainable
approach to environmental risks and opportunities within
their portfolio companies. Such risks could concern a range
of factors including resource use/depletion, water scarcity,
waste production and disposal; emissions to air, land and water;
energy use, cost of carbon and climate change; biodiversity and
habitat conservation. Conversely, environmental opportunities
may include energy (or other resource) efﬁciencies, waste
reduction or the development of new products with positive
environmental attributes (e.g. using timber labelled as being
from sustainably managed forests).
GPs are generally expected to inﬂuence the management of
environmental risk and opportunity factors in portfolio
companies, so as to reduce risk and/or create value, with
a view to long-term sustainable change.

GPs should recommend to the boards of portfolio companies,
pursuant to shareholder documents, to identify and take material
environmental factors into account in the formulation of the
portfolio company’s business plan.

3.4.3. Social factors

Guidance on the
application of the Code

The GP must not disclose any information that it may receive
on behalf of the fund from a portfolio company in a manner
that may breach any duty of conﬁdentiality that it may owe to
the portfolio company. Therefore, the GP needs to agree the
rights it needs with the portfolio company and in particular
should seek to agree appropriate rights to disclose information
to the fund’s LPs so that they may, in turn, monitor their
investments in the fund and comply with their own reporting
requirements including, if applicable, to regulators. Also, the GP
should ensure that its own LPs are bound by appropriate
conﬁdentiality obligations with respect to the conﬁdential
information, which they receive.

Question

What social factors would be applicable to the
conduct of the fund’s portfolio companies?
Explanation
Generally, factors which affect the workforce, customers,
suppliers and communities of a portfolio company should be
evaluated at board level. Social factors can include stakeholder
dialogue and human rights issues, such as the observance of
core labour standards in areas including health and safety, child
labour, illegal or forced labour, employment of migrant labour,
trade union rights and discrimination in the labour market.
Managed badly, social factors can give rise to risks to brand and
reputation (e.g. a key supplier attracting negative publicity for
poor labour practices), to the attraction and retention of high
quality staff, and to productivity (e.g. strikes at production
facilities). There may also be legal consequences for the company
and its directors.

Code of Conduct for
Placement Agents

Question

Recommendation

Investor Reporting
Guidelines

The GP should prepare regular written analyses of investments,
which should be reviewed by senior and experienced executives
of the GP. The written analyses could address performance of
the portfolio company against the agreed investment thesis and
its targets and milestones detailed in the business plan for the
portfolio company. They could also note signiﬁcant
developments since the last review and those likely to occur
in the near term, provide information on any changes to
personnel and the ﬁnancial and non-ﬁnancial status of the
portfolio company. Non-ﬁnancial information should include
environmental, social and governance KPIs. Recommendations
should be made on any remedial action that the GP should
consider taking in order to ensure the portfolio company
continues to achieve the ﬁnancial and non-ﬁnancial targets set.

Recommendation

IPEV Valuation
Guidelines

At the time of the investment, the GP should agree with the
portfolio company’s management and incorporate in the
Investment Agreements, the ﬁnancial and non-ﬁnancial
reporting requirements (including content, frequency and timing)
that take into account its own reporting obligations, its ability to
perform its responsibilities on behalf of the fund as shareholder
and the efﬁcient and effective use of resources within the
portfolio company.

Commentary on the
Code of Conduct
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Conversely, when managed well, social factors can add real
value. Examples include establishing a reputation as an
“employer of choice” through progressive employment policies
and practices (thereby reducing recruitment costs and improving
productivity), maintaining a “social licence to operate” (through
strong community relations), and ensuring continuity of supply
(through effective supplier selection, engagement and auditing).

3.4.4. Governance factors

GPs are generally expected to inﬂuence the management
of social risk and opportunity factors in portfolio companies,
so as to reduce risk and/or create value, with a view to long-term
sustainable change.

Explanation

Recommendation
Management of investments should include an ongoing
evaluation of the likely impact of social factors on the businesses
(e.g. availability/quality of workers, conduct of staff or business
partners, trends in customer attitudes, etc.) as well as the social
impact of products (e.g. responsible marketing, or health and
safety concerns) or operations. Consideration should be given
to the completeness and effectiveness of any existing sociallyrelated policies and procedures, to manage risks and leverage
opportunities and to the need for, and implications of change.
GPs should recommend to the boards of portfolio companies
to identify and take material social factors into account in the
formulation of the portfolio company’s business plan.
Human rights (covering workplace and supply chain issues
– see Explanation) are likely to be an integral part of the social
factors and board level discussions may include development
of strategies to prevent direct and indirect involvement in
human rights violations. Depending on the size and nature of the
business, a portfolio company should also consider integrating
its management of social factors into a full corporate
sustainability programme and publishing progress reports
on a regular basis, as part of a deﬁned external stakeholder
engagement strategy. A GP should ensure that such items are
put on the agenda for board discussion where appropriate.

Question

What governance factors are applicable at
the portfolio company for the conduct of
a fund’s business?

One of the key areas of due diligence that should be completed
by a GP prior to investment is corporate governance at the
prospective portfolio company. The corporate governance
systems, processes and controls applied by the senior
management team at the company will reveal much about the
effective running of the business to be invested in. A business
with effective corporate governance in place will provide
a strong platform for the rapid implementation of value
building initiatives. A business with weak, ineffective corporate
governance will make a higher risk investment but is likely
to reap considerable beneﬁt from the implementation of
robust governance systems and processes that are suitable
for the business.
Effective corporate governance, once installed, should support
the decision-making process and follow-through within the
organisation and the alignment of interests across the
stakeholders in the business including management, employees,
the GP and investors in the fund. Such alignment of interest is
also part of a responsible investment framework.
A portfolio company is likely to be provided with guidance on
governance requirements by the GP at initial investment. In some
cases, the implementation of speciﬁc requirements will be a
condition of closing the transaction. The management of a
portfolio company can be strongly inﬂuenced by the attitude of
the GP to board effectiveness, controls, checks and balances.

Ensuring the GP’s governance objectives are achieved, whilst
preserving the autonomy of the portfolio company board to drive
business growth and not hamper it with bureaucratic processes
and controls, is an important balance to achieve and to be able
to demonstrate at the point at which the business is sold.
Recommendation
If not already in place, the GP should typically ensure that each
portfolio company has appropriate governance structures to
safeguard against fraud, bribery, corruption and other breaches
of legal rules applying to the company and to ensure internal
ﬁnancial control, quality assurance, risk and conﬂict
management and transparent reporting and communication.
To ensure that portfolio companies are applying appropriate
good governance practices and standards, the GP should ensure
it remains up to date and familiar with legal rules, good practice
and guidance in the respective countries and industries in which
its portfolio companies are based. Typically, the GP should
periodically review the adequacy of its practices and standards.
This can be done in a number of ways, for example through
a suitable law ﬁrm or adviser which can ensure that relevant
Codes and Standards are understood, particularly by those
individuals who will be representing the GP on the board of the
portfolio company. It can also be achieved by ensuring diverse
and experienced executives are members of the board or
respective supervisory committees of the portfolio company,
who can demonstrate a good understanding of and track record
in applying the required governance standards and practices.
Poorly structured incentivisation packages can adversely
affect governance. Therefore, the GP should consider
the incentivisation packages in light of their impact on
alignment with the objectives of long-term growth and good
corporate governance.
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Where the GP has identiﬁed risks and opportunities (including
ESG risks and opportunities) that are deemed material to the
success of the investment, the GP should ensure that practices
are developed to mitigate risks and pursue opportunities. The
implementation and effectiveness of these practices should be
monitored and reported on as appropriate. The GP should
regularly review the responsible investment risk/opportunity
analysis and revise, remove or add policies, procedures and tools
for implementation as appropriate (see also section 3.3.2.).

Recommendation

Question

The GP should ensure that the board is structured and
appointments are made to ensure relevant experience
and diversity, and are made in the best interests of the
portfolio company. The relationship between the board and
the management of the portfolio company should be clear
and supported by appropriate documentation of roles
and responsibilities.

Is a diversity policy necessary?

Finally, it is important that the GP also demonstrates to its wider
stakeholder community sound ESG practices and standards that
are both appropriate and proportionate to its own business.

Question

Explanation
Dependent on the level of ownership, the GP will typically
appoint one or more experienced members of its own staff
or representatives to the board of the portfolio company.
Appointees of the GP will normally have in-depth experience of
the sector and will often have been involved in the original due
diligence and review of the investment.
Depending on jurisdiction, a company may have a single or
two-tier board structure. There are many variations in the
overall composition of boards, but in relation to non-executive
members of a board, these may include some/all of the following:
one or more single directors who are members/employees/
representatives of the GP of the fund; an independent
non-executive chairman; and/or, an independent non-executive
board member. These non-executive members of the board may
be selected because they have speciﬁc and appropriate
knowledge and insight.

Thinking has evolved on optimum board size. Factors to bear
in mind when considering board composition include: the skills
required to run the business; the interests of the shareholders
and their desire for active participation in, as well as efﬁciency
of, decision-making; the governance and logistics and cost
implications of convening a large group of people frequently;
and the need for balanced decision-making through diversity
of opinion.
Recommendation
No number can be stipulated for optimum board size but the
board should periodically review its composition and its success
and adjust its size accordingly.

Question

What are the key components of the portfolio
company’s strategy that are the responsibility of
the board?
Explanation
A portfolio company’s strategy consists of a number of core
components which are the responsibility of the board. First and
foremost is the development of long-term value creation through
sources of current and future revenue. Of importance here are
the efﬁcient, effective and sustainable delivery of appealing
products and services, the development of competitive future
products and services, attracting and retaining talent and
management capacity, the effective use of available resources
(including ﬁnancial resources) and obtaining future ﬁnancial
resources to help grow the business effectively and efﬁciently.

Commentary on the
Code of Conduct
Guidance on the
application of the Code

The minimum and maximum size of the board is usually
stipulated in the Investment Agreement reﬂecting the speciﬁc
situation of the company, the governance goals of the owners
and any local legal requirements.

In reviewing board composition, the board should be aware of
the beneﬁt of diversity in its selection as well as any applicable
regulatory/legal requirements regarding Board diversity. A policy
need not be codiﬁed to be effective, but it may be helpful to have
a written diversity policy to further the selection process.

Code of Conduct for
Placement Agents

How should the GP act in relation to the board of the
portfolio company?

There are a number of think tanks and organisations offering
best practice guidance on the ofﬁce of director and on the
governance of companies.

Recommendation

Investor Reporting
Guidelines

Question

Explanation

Boards function as decision-making and review forums involving
people with differing skills and approaches. Diversity of skills and
styles leads to better balanced and informed decision-making.

IPEV Valuation
Guidelines

3.4.5. Board structure

What is the best size for a board?

Explanation
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Recommendation

Recommendation

A key component of the industry’s investment and ownership
model is to ensure that the interests of the members of the
portfolio company board are aligned. All members of the board
should seek to understand, support and further develop the
business strategy of the portfolio company and should challenge
that strategy in the context of their individual understanding of
market, product, service, ﬁnancial and societal developments as
appropriate. The corporate governance structure implemented
by the board should support the strategy. The GP representatives
also bring additional value over and above their own personal
knowledge, skills and experience, having the wealth of knowledge
from across the GP ﬁrm to draw upon for the beneﬁt of the
portfolio company when required.

All members of the board are ultimately responsible for, and
should actively participate in, risk and opportunity identiﬁcation,
assessment and management across all business areas, including
the review of ﬁnancial and non-ﬁnancial (e.g. ESG) factors.

Question

What is the board’s role in relation to the
identiﬁcation, assessment and management of the
risks and opportunities of the portfolio company?
Explanation
A key element of a portfolio company’s business strategy
execution is the identiﬁcation and assessment of risk and
opportunity, including decisions on what levels of risk are
acceptable, what risks are associated with each opportunity,
how such risks can be mitigated and controlled and how to
manage the business accordingly.
The components of risk management include the clear
communication of the values of the portfolio company and its
appetite for risk. For example when pursuing new business
opportunities, the allocation of roles and responsibilities and the
design and implementation of policies and procedures relating
to the identiﬁcation, control and management of risk, and
the measurement of and timely reporting on the impact of
risk on performance.

This includes ensuring that the management of the portfolio
company establishes effective policies and procedures that
adequately address the identiﬁcation and control of risk,
including legal risks. Members of the board should actively
and regularly seek assurance that risk management procedures
are in place and are operating effectively.

The board should determine the appropriate levels of
remuneration of portfolio company executives and regularly
evaluate and review remuneration levels and, where appropriate,
introduce changes thereto. Conﬂicts of interest in establishing
or reviewing remuneration levels for board members should be
avoided wherever possible and managed openly and
constructively in all cases.

3.4.6 Board membership
Question

What does being a board member entail?

Question

Explanation

How should the board determine what constitutes
a reasonable structure and level of remuneration for
portfolio company employees and management?

An overriding duty of loyalty to the company applies to each
director, whether executive or non-executive and whether or
not appointed by a particular shareholder, although the precise
legal responsibilities vary according to the type of company
and jurisdiction.

Explanation
The structure and remuneration of portfolio company executives
and senior management should provide an incentive for excellent
long-term performance, reward for sustainable ﬁnancial and
non-ﬁnancial results and ethical conduct. Balancing
remuneration in the context of the relevant industry, the
expertise and contribution of individuals and the long-term
needs of the business are key roles of the board. In many cases,
consideration of these factors will be led by a remuneration
committee.
Recommendation
Frequently in private equity investments, the portfolio company
executives will have built in incentivisation at the time that
the original investment by the fund is structured and executed.
The board’s (or remuneration committee’s) role should therefore
be more appropriately focused on ensuring that existing
incentives continue to be appropriate for both the business and
the shareholders as the circumstances of the business change
over time.

A director is expected to devote such time and resources as is
reasonably necessary to carry out his duties as a director.
Attendance at and being well prepared for board meetings
should be assumed. Directors with particular skills may be asked
to serve on additional board committees (e.g. directors with
accountancy training serving on audit committees).
Recommendation
A director should be prepared to invest time in his role as
a director to understand the needs of the company and to
participate in review and decision-making affecting the business.
The GP should ensure that its appointee(s) to the board fully
understand their responsibilities to the GP and their legal duties
to the portfolio company as a member of the board. GPs and the
individual directors should familiarise themselves with local law
requirements in this regard.
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Explanation

Explanation

Whatever the means of appointment, directors do not serve the
interests of one particular shareholder but act in the interests
of the portfolio company. The position of director is a ﬁduciary
one. A director does not act as the representative or advocate
of the body which appointed them. Fiduciary duties generally
are summarised as a duty of loyalty to the company, a duty to
avoid and disclose conﬂicts, duties of conﬁdentiality, a duty to
act in good faith, to exercise care, skill and diligence and to act
with integrity.

Many skills are applicable to membership of a board of directors.
The company may particularly need directors with industry
experience, with legal, corporate ﬁnance or accounting
experience, or with general management experience that are
relevant for the company and/or the sector and geography it
operates in. All these skills, plus the ability to evaluate risk, the
ability to build consensus and demonstrate leadership and other
skills, are likely to be needed by every company over time and are
unlikely to be offered by one sole director.

Recommendation

Recommendation

A GP-appointed director should always be aware that he/she
must act in the interests of the portfolio company and all its
shareholders. The individual may ﬁnd that they are in a personal
position of conﬂict, owing duties both to the GP and the portfolio
company. Whilst there is normally an alignment of interest,
where conﬂicts arise, the GP may need to excuse the director
from being involved in the GP’s decisions relating to the portfolio
company, and/or the director may need to resign from the board
of the portfolio company. The GP should ensure that its board
appointee(s) clearly disclose any conﬂicts of interest with respect
to their role as members of the board promptly when they arise,
and comply with relevant legal rules and the policies and
procedures established by the GP and/or the portfolio company.

The GP should encourage its board appointee(s) to seek
appropriate support and training to enable them to carry out
their duties as board members to the best of their abilities and in
accordance with their legal duties and contractual commitments.
The GP should seek to ensure that all appointees to the board are
individuals of appropriate authority, skill and experience who can
provide value and insight to the portfolio company. Also the
ability to work collaboratively and openly with senior
management and other directors is of great importance.

Recommendation
Directors should ensure that the boards on which they
serve obtain legal or other specialist advice for complex
board decisions. The GP and portfolio company also procure
adequate liability insurance is in place and commensurate with
the speciﬁc circumstances.
Question

How many board seats should an individual accept?
Explanation

Question

Someone with a track record of good performance as a board
director may ﬁnd themselves invited to join multiple boards.
This may lead to the person having limited time to perform
their duties fully.

What liabilities attach to board membership?

Recommendation

Explanation
The ofﬁce of director is a position of responsibility and trust
and no one should be forced into accepting the position. Some
individuals may be unwilling to accept ofﬁce because of the
potential liabilities attaching to the position of director.

Guidance on the
application of the Code

What skills does the GP-appointed director need
to be a board member?

A director should only accept the number of board seats that
they can reasonably expect to perform effectively, taking into
account unforeseen developments in companies and the need to
participate not only in full board meetings but also in committees
and to devote sufﬁcient time to review board information.

Code of Conduct for
Placement Agents

Whose interests do the GP-appointed director(s)
look after on a board?

Depending on jurisdiction, directors may incur personal
(including potentially criminal) liabilities in particular for failure
to maintain company books and records; non-compliance with
applicable tax, anti-trust, anti-corruption, health and safety,
environmental and other laws; transactions not performed at
arm’s length; and/or in certain insolvency situations. Directors
are generally entitled to expect indemniﬁcation from the
company and from their appointing GP in the case of GPappointed directors. Directors and Ofﬁcers liability insurance
(often called “D&O” insurance) may typically be purchased to
address such risks.

Investor Reporting
Guidelines

Question

IPEV Valuation
Guidelines

Question

Commentary on the
Code of Conduct
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3.4.7. Exercise of GP consents
Question

What factors should the GP take into account
when evaluating shareholder consent issues in
a portfolio company?
Explanation

3.4.8. Exercise of inﬂuence on responsible
investment factors
Question

How should a GP exercise its inﬂuence with regard
to responsible investment strategies, policies and
practices in place at a portfolio company?

The level of GP (investor) consents that are deemed appropriate
will generally be agreed when negotiating the Investment
Agreement. This is considered in section 3.3.7 “GP’s consent
to portfolio company actions and board appointments”.

Explanation

Normally, an investment will be structured in such a way that
certain proposed actions by the portfolio company will require
consent from shareholders, including the GP on behalf of the
fund. These shareholder consents should be differentiated from
consents required from members of the portfolio company’s
board where the GP has appointed one or more executives to
that board.

The GP, ideally through the information produced and provided
by the portfolio company, should be in a position to identify,
monitor and support the mitigation of relevant risks and the
recognition and pursuit of opportunities in responsible
investment matters within the portfolio company9. Where
appropriate, the GP, through its board representation or through
the exercise of shareholder voting or contractual rights, where
so permitted, should be available to assist and advise the
portfolio company on how to investigate and address the ESG
factors that are relevant for the business. The GP should ensure
that it remains informed of the progress being made towards
achievement of ESG objectives.

Recommendation
The GP should ensure that when giving or withholding consent
it acts in the best interests of the fund and in accordance with
its policies. Executives who are on the board of a portfolio
company normally have to act in the best interests of the
portfolio company. It may therefore be advisable to have a
different member of the GP staff or representative exercising
shareholder consents.

A GP may be in a position of considerable inﬂuence as regards
the development, implementation and monitoring of ESG
strategies, policies and practices in place at portfolio companies.

These may manifest themselves in a wide variety of ways from
the speciﬁcation of and capital investment into a new production
facility through to the criteria applied to potential add-on
investment targets for the portfolio company.

9 For more information, please see the Invest Europe Responsible Investment
Bibliography.

Recommendation
The GP should ensure that at portfolio company board and
management level there is appropriate awareness and adequate
knowledge of responsible investment matters relevant to the
country and sector the portfolio company operates in, including
familiarity with appropriate external guidance issued by national,
supranational and private bodies.
A GP should aim to ensure its own and its portfolio companies’
awareness and due consideration of responsible investment
guidance and codes of conduct as applicable to the sectors and
geographic regions in which each portfolio company operates
are maintained.

3.4.9. Responsibilities in relation to
other stakeholders
Question

To what extent does the GP have responsibilities
in relation to other stakeholders?
Explanation
The nature of private equity investments is such that, in certain
jurisdictions, it is not uncommon to operate with different
classes of securities with different rights and obligations
attached to them.
Additionally all private equity investments will have a number
of other stakeholders including, but not limited to, employees,
customers, suppliers, government authorities, regulators, trade
unions and the wider community.
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Explanation
It may be necessary or desirable to make follow-on investments
into a portfolio company (e.g. to fund expansion plans or to
re-ﬁnance a poorly performing portfolio company).
The opportunity to make a follow-on investment in a successful
portfolio company may give rise to a conﬂict of interest where
the GP is managing more than one fund that has invested, or
where the GP or its associates have invested directly in the
portfolio company.
Recommendation
The fund’s constitution should make provision for follow-on
investments by the fund into a portfolio company. This may
include allowing the GP to retain or recycle an appropriate
amount of capital, to drawdown commitments on an as-needed
basis, or to make appropriate follow-on investment(s) where
necessary after the end of the investment period. How such
follow-ons are dealt with is something that should be clearly
set out in the fund documents.

3.4.11. Underperforming investments
Question

What steps should be taken when an investment
fails to meet the targets established in its
business plan?
Explanation
Unfortunately not all investments will succeed, and while it may
not be possible to save an investment made into a portfolio
company with a fundamental structural problem, it may be
possible to turn around a poor performance record or preserve
value in an investment through:
• meeting with the management of the portfolio company to
discuss performance and to agree strategies and tactics
through which turnaround can be achieved;
• increasing the frequency and depth of monitoring of the
investment and meetings with management;

• agreeing to reschedule payments (e.g. loan or ﬁxed payment
commitments) or renegotiate banking covenants to allow a
portfolio company “breathing room” with its bank(s).
GPs should be aware that while bankruptcy laws may vary
from country to country, they may impose a personal liability
(including criminal liability under certain circumstances) on
a portfolio company’s directors (including de facto and “shadow”
directors) if they permit the portfolio company to carry on
trading in certain circumstances.
Recommendation
As soon as information, received as part of the monitoring
process, reveals that an investment is not “performing”, the GP
should look to take rapid action and meet with the management
of the portfolio company and, as necessary where the
underperformance is ﬁnancial, other providers of ﬁnance such
as banks and co-investors, to agree remedial action plans and
any additional information requirements.
When managing an underperforming investment, the GP should
ensure that adequate local legal advice has been sought and that
the portfolio company remains in compliance with all applicable
legal and regulatory requirements, including where they relate to
ESG factors. Directors who are not familiar with the speciﬁc legal
requirements in turnaround, restructuring or insolvency
situations (or the speciﬁc jurisdiction where the portfolio
company is located) should seek legal advice in due time.

Commentary on the
Code of Conduct

What provision should the GP make for
follow-on investments?

• introducing changes in the portfolio company’s
management team, perhaps introducing a senior
level “trouble-shooter”;

Guidance on the
application of the Code

Question

Any conﬂict of interest that arises out of an opportunity to
make a follow-on investment should be resolved in accordance
with the GP’s conﬂict of interest resolution procedures. Due to
the inherent conﬂict, it is generally not advisable for follow-on
investments to be made by a different fund from the fund which
made the original investment (although it may be possible in
certain cases on a fully transparent and agreed basis with
robust safeguards).

• supporting the company with outside resources;

Code of Conduct for
Placement Agents

3.4.10. Follow-on investments

• agreeing the need for and type of remedial action required
with management. This might include the introduction of
expert advisory ﬁrms to help solve issues, develop new
approaches and identify new opportunities;

Investor Reporting
Guidelines

The GP should act openly, honestly and with integrity, balancing
the interests of the portfolio company, and the needs of effective
decision-making with an informed understanding of the needs
and information requirements of its other stakeholders.

Decisions to make such follow-on investments should be
subjected to the same rigour and made in the same manner
as the original decision to invest. These decisions should be
supported by adequate written evidence that demonstrates
a clear beneﬁt to the fund in making the follow-on investment
and that the decision is supported by the fund’s policies.

IPEV Valuation
Guidelines

Recommendation
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If the GP has appointed director(s) to the board, if permitted in
the particular jurisdiction, consideration should be given to
having a different executive responsible for exercising the fund’s
rights as shareholder to reduce conﬂicts of interest. It is
important that communication with LPs remains open and clear
in order to manage expectations in relation to the investment.
GPs and portfolio companies should consider the need for timely
provision of information to and communication with other
stakeholders when an investment is in difﬁculty. The timing of
communication with employees can be particularly complex and
the role that employee representation groups might play should
be carefully considered.
When managing underperforming investments, the GP should
ensure that sufﬁcient resources remain committed to the
monitoring and management of other investments.

3.4.12. Factors particular to investing in
distressed assets
Those subsets of the industry that focus on
distressed assets have typically attracted
heightened attention from a range of
stakeholders. The conduct of all parties
to distressed asset investing may have
considerable impact on the public perception
of private equity investing as a whole.

Invest Europe Handbook of Professional Standards

Question

What particular considerations should be taken into
account when establishing, investing and managing
a fund dedicated to investing in distressed assets?
Explanation
The obligations of the GP and LPs of a fund toward each other,
portfolio companies, stakeholders and the wider public are
fundamentally the same as for other types of private equity
investing. What is different is the higher likelihood of the actions
of the GP to affect stakeholders and attract attention from the
general public and for their ongoing processes to be subject to
wider scrutiny.
Recommendation

DISPOSAL OF
AN INVESTMENT

Disposal of an investment is a vital stage in
the life of a fund. The outcome of the disposal
process will determine the return to LPs and
will establish the basis on which the GP’s
performance will be judged by the LPs, those
to whom the GP markets future funds and by
the wider community.
The disposal process will also involve interaction
with other parties, such as co-investors and the
portfolio company itself, and can also give rise to
conﬂicts of interest. It is important that these are
appropriately managed by the GP.

GPs of such funds should be aware of the increased legal,
reputational and other risks, and carefully describe the particular
risks associated with the asset class to prospective LPs. In turn,
LPs should carefully consider the ability of a prospective GP to
effectively manage stakeholder, public and regulatory relations
in what can be a particularly challenging environment.

3.5.1. Implementation of divestment planning

Parties to investments in distressed assets should be prepared
for their decisions and actions to be challenged by a wide range
of stakeholders, both those directly affected by such decisions
and actions and by a wider group of external parties. Detailed
understanding of the legal rights and duties of all parties
involved is essential, including the directors and others
involved in decision-making on behalf of the portfolio company.
It is important to be clear in the allocation of responsibility for
managing these legal issues, and to be aware of the wider issues
in relation to any decisions taken.

Establishing the appropriate point to dispose of an investment
is a matter of judgment for the GP. Any decision to realise an
investment involves a comparison of the present value of an
investment, its potential future value and the opportunities to
realise that value in the future. In making this consideration, the
exit decision should take account of the broader context of the
investment within the fund, including the cost of continuing to
hold the investment for the fund’s investors and any factors
arising from agreements with other shareholders, co-investors or
the portfolio company and its management. While a divestment
plan is usually considered at the time of investment, setting out
the path to exit, this should remain a dynamic document
reﬂecting developments in the portfolio company and the
broader market as the investment progresses.

Question

When should the sale of an investment take place?
Explanation
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3.5.2. Responsibility for divestment
decision-making
Question

Who should make the decision to realise
an investment?
Explanation
As the exit decision is a matter of judgment, it is important that
the decision-making process engages the GP in the same manner
as the original investment. Senior input is required to assess risks
and opportunities from the decision. Where co-investors, from
the fund or otherwise, are involved or control is otherwise
shared, this may require agreement outside the GP and fund
before launching an exit.

3.5.3. Warranties and indemnities
Question

Should warranties and indemnities be given on exit?
Explanation
A purchaser of a portfolio company may seek a range of
warranties and indemnities from the fund. Negotiation over
these will invariably be a key issue for the GP when disposing
of an investment. During negotiations, the GP must consider
the risks and detriment to the fund in giving such warranties
and indemnities against any enhancement of return that they
could bring.
When deciding whether to give a warranty or indemnity, the GP
may also take into consideration the remaining life of the fund
and the fact that it may be difﬁcult to drawdown cash or re-draw
distributions from investors to meet liabilities in the event of a
claim. The establishment of an escrow account or the use of a
warranty insurance product are potential solutions to address
this issue. Time limitations and ﬁnancial caps can also be
considered and negotiated.

3.5.4. Cash vs. shares/earn-outs
on realisation
Question

Commentary on the
Code of Conduct

The liability under such clauses should be capped in quantum
and time and the GP should seek to ensure that the fund is able
to meet these liabilities. An escrow account is commonly used
to fulﬁl this purpose and could be set up at the time of the exit.
In order to achieve an added layer of security that the fund will
be able to meet any liabilities, the original fund documentation
should contain an investor clawback provision, enabling a certain
percentage of distributions to be clawed back from investors
should this become necessary even after the end of the life of
the fund. This provision should be limited in time and amount,
as investors will otherwise not agree to it. The GP may also take
out insurance to cover warranties and indemnities; doing so may
help to meet the expectations of a potential purchaser and allow
full distribution of the proceeds.

Guidance on the
application of the Code

In preparing for a portfolio company exit, the GP should also
consider any ESG factors that may be relevant, either for the
portfolio company itself or a future buyer of its shares.

The GP should establish a process for deciding whether and
how to dispose of an investment. Wherever possible this process
should mirror the process that is followed when considering
an investment decision and any proposed divestment should
be subject to equally rigorous checks. The GP must follow
anti-money laundering procedures to verify the origins of the
funds received in the sale process.

GPs should normally only give warranties and indemnities on
behalf of the fund on a disposal where this is expected to produce
an enhanced return for investors, or the warranties relate purely
to title to shares owned by the fund and authority to enter into
the transaction documents.

Code of Conduct for
Placement Agents

The GP should, as far as is possible, dispose of investments at a
time and in a manner that accords with any existing divestment
strategy and maximises the return to the fund’s LPs. GPs should
be mindful of the aim to divest the fund’s assets within the
lifetime of the fund to the extent that exit opportunities permit.

Recommendation

Recommendation

Should a cash exit always be sought?
Explanation
A GP’s obligation is to seek the best returns from an investment
for the fund and the GP must consider opportunities to effect
non-cash disposals in light of this. It may be that, for example,
there is no cash purchaser for an investment, or that a cash price
is offered but at a lower valuation than a “share for share” swap
into a quoted vehicle, or that the fund can participate in the
future value of an investment through an earn-out. However,
there are also the risks of falls in the market.

Investor Reporting
Guidelines

Recommendation

The exit decision also results in ﬁnancial transaction, with funds
moving between the parties. As a result, like an investment, an
exit falls within the scope of anti-money laundering regulations.

IPEV Valuation
Guidelines

A change in ownership of a company may impact different
stakeholders. The governance and shareholder provisions
agreed with any other shareholders as well as ﬁnancing
arrangements and other agreements linked to ownership might
be impacted by the change in control. Reaction with the company
among its employees, customers and suppliers may vary. In
general, there may be various ESG factors impacting the
divestment and its timing.
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3.5 DISPOSAL OF AN INVESTMENT

Any decision to accept a non-cash disposal is also likely to involve
additional costs. For example, there will be a cost in safeguarding
and administering any quoted investments held by the fund. Fund
documents often include restrictions on the holding of quoted
securities, which may limit the options available.
Cash returned is also an important measure of performance;
LPs may also have concerns about or may be restricted from
receiving distributions in-specie and there may be restrictions
upon a holder’s ability to sell quoted securities, also known as
“lock-up periods”.
Recommendation
GPs should carefully assess any non-cash offer consideration
in an exit, considering any particular restrictions from the fund
documents. The decision should balance the immediate value of
any other cash offer; the life cycle of the fund; the need to return
cash to LPs; the potential future value and exit opportunities in
any securities offered; and the ability to hedge against downside
market risks.

3.5.5. Sale of a portfolio company between
funds managed by the same GP
Question

Should one fund managed by the GP be permitted to
purchase the investments of another fund managed
by the same GP?
Explanation
Situations where funds managed by the same GP are transacting
between themselves inevitably lead to conﬂicts of interest as
each vehicle may have different investors and therefore different
interests. Such conﬂicts are typically difﬁcult to resolve and
therefore in most circumstances are unlikely to be acceptable
to LPs.

That said, there may be exceptional circumstances where such
transactions can be countenanced, for example where it is the
right time for one fund to exit (for example, because it is at the
end of its life cycle), but where there is still future value which can
be created in the investment and where there is a strong case
that the manager is uniquely placed to deliver such value. In
these circumstances, there will be conﬂicts of interest that need
to be carefully managed and disclosed. Importantly, the price and
warranties to be provided, if any, and the conditions attaching to
them need to be defensible to both the buying and selling fund’s
investors.
Recommendation
The sale of investments between funds operated by the same
GP is generally not recommended as it leads to signiﬁcant
potential conﬂicts of interest.
In cases where such sales and/or co-investments between
funds are contemplated, GPs should ensure that they discuss
this transaction at the earliest opportunity with the relevant
LPACs for the funds, the transaction is handled in accordance
with the fund documents and that the LPs in both funds are
made fully aware of the transaction. The GP should strictly
adhere to the conﬂict management provisions set out in the
fund documentation and also its own internal conﬂict
management policy.
Whenever considering such a transaction, a GP must be able
to demonstrate that no fund has been preferred at the expense
of another (for example, by arms-length negotiation or obtaining
an independent valuation of the investment). Teams acting for
each of the funds should either be separated, subject to
appropriate information barriers, or GPs and LPs should be
made aware of any potential conﬂicts of interest with regard
to a common representation.

3.5.6. Managing quoted investments
Question

What issues should the GP consider when managing
quoted investments?
Explanation
There are a number of issues that affect the GP when it holds
quoted investments. Dealing in such investments will often be
subject to additional regulation (such as prohibitions on insider
dealing and market abuse). The GP may also need to consider
the impact on the market of its dealings in the portfolio
company’s securities.
In many jurisdictions it is illegal to deal in securities issued
by quoted companies when in possession of unpublished
price-sensitive information relating to that company’s business.
Where a GP has maintained a close relationship with a portfolio
company after a ﬂotation there are circumstances where the
GP may receive such information. This may prevent the GP
from selling an investment until that information is public.
Market rules may also prescribe certain periods in which the
portfolio company directors may not deal in investments. These
rules may also be relevant where an employee of the GP remains
a director following a ﬂotation. The risk of the GP committing an
insider dealing offence is increased where the GP maintains a
presence on the portfolio company board.
In many jurisdictions insider dealing is a criminal offence,
punishable by imprisonment and substantial ﬁnes. Insider
dealing may also allow anyone who has suffered a loss as
a result of the GP’s conduct to recover any loss that they
have suffered from the GP.

Invest Europe Handbook of Professional Standards

43

Where the GP retains a relationship with a portfolio company
whose securities are quoted, the GP should ensure that it does
not utilise any conﬁdential information it acquires to determine
or inﬂuence its disposal policy, unless that information is
available to all of the portfolio company’s shareholders.
The GP should recognise and observe any applicable guidance
and requirements concerning responsible investment10
management which are relevant to the listed securities
markets in which the GP operates.

Question

What provisions should be made regarding
distributions from a fund to LPs?
Explanation
Clarity over what is distributed, how it is accounted for in the
calculation of carried interest, whether it could be subject to
recall, and how a distribution may impact uncalled commitments
to the fund are all important issues. Addressing these will help
ensure that disputes do not arise as to the apportionment of
proﬁts and losses between the GP and the LPs and that there
is clarity regarding the LPs’ outstanding obligations to the fund.
Recommendation
The fund documents should include adequate provisions on
distributions. These provisions should address at least the
following issues:
• how proﬁts and losses will be allocated between the GP and
the LPs (the inclusion of a clear statement of intent on how
the operation of the carried interest allocation will work and/
or a description of the distribution of proceeds waterfall will
help this);

10 http://www.investeurope.eu/about-us/professional-standards/responsibleinvestment-bibliography/

Overview

• what special provisions may relate to distributions to the GP
in respect of the GP’s investment in the fund;
• the extent of the GP’s discretion to make distributions;
• whether distributions can be made in-specie;
• how any distributions in-specie will be valued (generally this
should be on a conservative basis or where freely tradable,
reﬂecting the average daily trading price over an appropriate
number of days). Due to restrictions on certain LPs
concerning distributions in-specie, the process for
making such distributions should be set out clearly in
the fund documents;
• the extent to which distributions will take account of
taxation liabilities;
• the extent to which the GP may be permitted to re-invest
capital proceeds, dividend and other income, rather than
distributing it;
• the need for distribution notices to identify clearly whether
any of the distribution being made increases the LPs’
uncalled commitment to the fund, or is potentially subject
to recall at a later date and if so under what provision of the
fund documents;
• LP clawback provisions;
• how distributions will be classiﬁed (e.g. income or capital);
• the source of the distribution, e.g. sale of a company, dividend
payment, interest payment, etc.;
• when distributions will be made.

Commentary on the
Code of Conduct

3.6.1. Distribution provisions

• GP clawback provisions;

Guidance on the
application of the Code

The GP must ensure that it does not breach prohibitions on
insider dealing and market abuse when managing quoted
investments. Careful consideration should also be undertaken
in all reporting and communication to the fund’s LPs to not
disclose any price sensitive information that is not available
to other market participants.

• when carried interest allocated to the GP may be distributed;

Code of Conduct for
Placement Agents

The GP should adopt appropriate policies on the management
of quoted securities, including considering whether it is
appropriate to retain a seat on the board.

Distributions to LPs during the life of a fund
and during its liquidation are an important
obligation of the GP, as the returns distributed
to LPs are the most tangible measure of the GP’s
performance. The GP must ensure that it effects
distributions as required by the fund documents
at all times.

Investor Reporting
Guidelines

Recommendation

IPEV Valuation
Guidelines

3.6

DISTRIBUTIONS
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3.6 DISTRIBUTIONS

3.7

3.6.2. Timing of distributions

The fund documents should contain provisions regarding the
GP’s obligations to provide reports to LPs. These provisions
should address the following matters:

Distributions are generally expected to be made as soon as
possible after an investment has been realised and proceeds
have been received by the fund. In practice, funds whose
strategies result in ongoing income from multiple sources may
pool such amounts while distributing the more infrequent capital
returns as soon as practicable. Prompt distributions improve
the internal rate of return of a fund.

Good relations between LPs and GPs are the
essence of a strong partnership. Ongoing
relations with LPs are a vital issue for the GP to
address to ensure continuing good governance.
Implementing appropriate processes will also
allow the GP to operate more efﬁciently, by
reducing the number of ad hoc enquiries that
the GP receives from LPs. In many jurisdictions
there will be obligations imposed on the GP to
report to LPs, although on commercial grounds
many GPs exceed these obligations.

Recommendation

3.7.1. Reporting obligations to LPs

Question

Distributions should be made in accordance with the relevant
provisions in the fund documents.

Question

Question

When should distributions be made?
Explanation

Before making a distribution, the GP should consider the fund’s
reserves for follow-on investments and current and foreseeable
liabilities and assets (including liabilities for tax, escrow and
clawback provisions and contingent liabilities such as those
under warranties and indemnities). Distributions should not
be made if this would cause the fund to become insolvent or
unable to meet its reasonable future liabilities.
Before making a distribution in-specie, any restrictions on
transfer of the relevant investments should be considered.

LP RELATIONS

What reports should the GP make to LPs?
Explanation
Reporting obligations are important for LPs wishing to monitor
the status of their investment. The nature of funds means that
valuing an investment on an ongoing basis is difﬁcult and,
without information from the GP, LPs cannot effectively monitor
the performance of the fund or report to their beneﬁciaries in a
satisfactory manner.
Recommendation
The new Invest Europe Investor Reporting Guidelines and
IPEV Valuation Guidelines, included in this Handbook,
should be followed.
It is typical for all LPs to be sent a list of all partners in the
fund following ﬁnal closing but conﬁdentiality requirements
of individual LPs may prevent this.

• the frequency of reports to be made;
• the information to be contained in these reports;
• the form and frequency of responsible investment reporting;
• the basis of valuation that will be used for such reports;
• the manner in which the reports are to be made (e.g. in
writing, by email, via a secure website).

3.7.2. Transparency to LPs
What general conduct issues should the GP consider
with regard to LP relations?
Explanation
In its relations with LPs, a GP should be proactively transparent
within the conﬁnes of its obligations toward others, including a
general principle of equal treatment of stakeholders. Established
reporting obligations occasionally need to be supplemented by
disclosure of signiﬁcant issues or even consultation with LPs.
The GP must take care not to breach conﬁdentiality obligations,
whether contractual or regulatory, and that its disclosures do no
harm to the interests of portfolio companies.
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GPs should also consider the extent to which external specialist
assistance (such as tax advice) is a cost to be borne by all LPs
in aggregate or by those parties requiring the non-standard level
of reporting. When committing to fulﬁl a special request on an
ongoing basis, the GP should consider updating its general
information to LPs accordingly, or alternatively disclosing special
arrangements to other LPs, all in the interest of securing parity
of treatment of LPs and timely disclosure of information.

Explanation
A transparent and trust-based relationship between the LPs and
the GP is key, and this requires good and clear communication
throughout the fund’s life.
Recommendation
Suitable arrangements should be made to respond to queries
from LPs promptly as they arise, as well as complying with
the obligations in the fund documents on reporting and,
if relevant, meetings. The use of due diligence data rooms
can be an effective and efﬁcient way to provide information
to prospective LPs.
It is recommended that an annual meeting of LPs be held.
An annual meeting provides an excellent opportunity for the
GP and LPs to meet together in person. There is no ﬁxed agenda
for annual meetings. As a guide, however, the general aim should
be to update LPs on the progress of the fund(s) and provide an
overview of developments in the market, responsible investment
issues along with any relevant updates on the GP’s team or
processes. It can be helpful to consult with LPs when preparing
for the annual meeting to get a sense of the best balance to
be achieved between overview and detail. It is also advisable
to inform LPs, subject to conﬁdentiality requirements, of
investments and divestments as and when they occur. Where
practical, consideration should be given to providing access
through video, conference call or other, secure, interactive
methods for those LPs who are unable to attend in person.

3.7.4. LP conﬂicts of interest
Question

How should conﬂicts of interest between LPs within
a fund, or between different funds managed by the
same GP, be handled?
Explanation
Most of the time LPs’ interests will be fully aligned with each
other. On some occasions, however, situations can arise where
LPs’ interests can conﬂict. For example, if an investment has
been made by two funds of different vintages managed by the
same GP, then a conﬂict may arise between the funds (and hence
the different LPs in each) with regards to the timing of the exit,
or in relation to making any follow-on investment. Similarly, if an
investment is being sold by one fund managed by the GP and
bought by another that the GP manages, then conﬂicts may
arise between the two funds over the valuation placed on the
portfolio company.
If some LPs have co-invested in a portfolio company
alongside the fund’s GP, circumstances could arise in which
these LPs’ interests may conﬂict with those of LPs who have
not co-invested.

Commentary on the
Code of Conduct

Certain LPs and types of investor will require different
information, or information presented in a different way, to
satisfy their own tax, regulatory, commercial or responsible
investment policy (including information in line with the ESG
Disclosure Framework) obligations. GPs should be receptive
to such requests, but should also take care not to compromise
ﬁduciary duties to portfolio companies (and thereby their
other investors).

What other arrangements should the GP make with
regard to LP relations?

Guidance on the
application of the Code

Question

Code of Conduct for
Placement Agents

The GP should seek transparency in its relationship with LPs
by ensuring that all LPs receive all signiﬁcant information
regarding the fund in a clear and timely manner, provided that
communicating such information is permitted by law. The GP
should not breach conﬁdentiality obligations binding on it but
should seek to be relieved of such obligations if they prevent
proper reporting to LPs.

Regular conference calls or webcasts are an efﬁcient method
of keeping all LPs up-to-date between annual meetings. Having
a secure area on the GP’s website, or using one of the secure
electronic data site providers is an increasingly common way for
GPs to make documents and notices available to LPs.

Investor Reporting
Guidelines

3.7.3. LP relations generally

IPEV Valuation
Guidelines

Recommendation
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3.7 LP RELATIONS

Recommendation
Whenever any conﬂicts arise, it would be expected that the GP
will consult with the LPAC of the relevant fund(s) and, where
advisable from a limited liability perspective, seek its approval.
When LPs are consulted by the GP on a situation likely to involve
a conﬂict of interest between any of the LPs, they should
promptly disclose all conﬂicts they may have to the GP and the
other LPs of the relevant fund(s). In this way the situation can be
discussed in an open manner, subject to applicable conﬁdentiality
obligations. The context in which views are expressed can be
better understood, so enabling conclusions to be arrived at
which are based on as full an understanding of everyone’s
position as possible.

3.7.5. LP Advisory Committee
Question

What role should the LP Advisory Committee
(“LPAC”) play?
Explanation
One of the ways the industry facilitates an interactive
relationship between the GP and LPs is through the use of
an LPAC. A well-functioning LPAC should help ensure good
governance of the fund by addressing conﬂicts of interest and
be a helpful resource for the GP. Just as GPs bring the beneﬁt
of their wider investment experiences to portfolio companies,
LPs can provide useful insight from their fund investing
experience to the GP on the basis of the more detailed
information provided to LPAC members.

In some jurisdictions, maintaining the limited liability of LPs
makes it important that LPs do not become involved in the
management of a fund, i.e. LPs should not be involved in making
investment or divestment decisions. This should be the sole
responsibility of the GP. LPAC members provide advice in the
best interest of the fund but they do not have ﬁduciary duty
to other LPs.
Recommendation
The LPAC is most effective when it acts as a sounding board for
the GP on all matters which impact the governance of the fund.
The LPAC ought to be consulted on all conﬂicts of interest and
other signiﬁcant matters as set out in the fund documentation.
In many cases the LPAC will be required to give its consent to the
treatment of certain governance issues including conﬂicts of
interest under the terms of the fund documents.
The LPAC should not become a barrier to the GP communicating
directly with all LPs in the fund. For example, while the LPAC
can provide a useful forum for discussion and feedback to the
GP, changes which will impact all LPs need ultimately to be put
to all LPs.
To be of greatest value to the GP, the composition of the LPAC
should be thought about carefully to ensure a balanced range
of perspectives are included. The individual members of the
LPAC should have an appropriate level of fund investing
experience so that a full contribution to discussions can be made.
The role and constitution of the LPAC should be described in
the fund documents. It is usual for members of the LPAC to be
indemniﬁed by the fund and for it to be clear that there is no
ﬁduciary duty owed by members of the LPAC to the rest of the
LPs in the fund.
There should be a separate LPAC for each fund raised by the GP.

LPACs should be run on a good governance basis, with the
agenda and supporting papers circulated ahead of the meeting.
Members should declare any conﬂicts at the start of the meeting
and formal minutes should be taken and circulated in a timely
fashion. The minutes of any LPAC meeting may also be made
available to all LPs.
LPAC meetings should be held at least once a year and should
be capable of being convened, at the request of the GP or any
of the LPs, at other times.
The LPAC may be chaired by either the GP or one of the LPs.
The names of those LPs on the LPAC should be made known to
all LPs in the fund. LPAC meetings should provide for discussion
without the GP being present.
The number of members on the LPAC should be appropriate
for the size of the fund but not so large as to make effective
discussion difﬁcult.
LPs on the LPAC must be careful to respect the conﬁdentiality of
the information received and discussions held in these meetings.

3.7.6. Key Person provisions
Question

What issues should be addressed regarding
Key Person provisions in the fund documents?
Explanation
A very important aspect of LPs’ due diligence before deciding
to commit to a fund is determining the investment skill of the
people managing/advising the fund. During the long life of a fund
it is possible that some of the key members of the team may
leave. If this happens it may result in a material change to how
LPs regard the quality of the team managing/advising the fund.
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The consequences and procedures for dealing with the situation
when a Key Person ceases to devote the necessary time to a fund
(the triggering of the Key Person provisions) should be clearly set
out in the fund documents.
Usually the triggering of Key Person provisions causes a
temporary suspension of the investment period. The procedures
for what happens next should enable the situation to be resolved
promptly. The GP will normally tell all LPs promptly when the Key
Person provisions have been triggered and set out the plan to
address the situation. LPs should engage promptly with the GP to
achieve a timely resolution. It is common to include provisions to
enable a Key Person to be replaced and so avoid the Key Person
provisions being triggered, or to resolve the situation if the Key
Person provisions have been triggered.
It is normal to require a majority vote of all LPs or a decision
of the LPAC to agree to any Key Person replacements, or to
lift the suspension of an investment period. It is important for
the good governance of the fund that LPs participate when a
vote is required.

Overview

In funds with a high number of LPs, the GP may also need to
be mindful of the obligations under general law. For example,
the GP may need to limit the number of secondary transactions
which may take place in any one year in order to retain the fund’s
status as exempt from public offering requirements.

Question

What procedures should be followed in a secondary
sale of an LP interest?

Commentary on the
Code of Conduct

3.8.1. LP secondary transactions

The GP will also need to ensure the transfer is handled properly
in accordance with both the procedures and requirements set
out in the fund documentation and general law, including rights
of ﬁrst refusal, if any, and anti-money laundering requirements.
The LP buying the participation will need to satisfy all of the
requirements relating to a participation in the fund.

Recommendation
Explanation
In most cases, fund interests are illiquid investments (unless, as is
sometimes the case, the fund is established as a publicly traded
company). It is likely that some LPs at some point during the life
of the fund may wish to or need to seek to sell their participation
in the fund. This can arise for a variety of reasons and need not
have anything to do with the performance of the fund. The selling
LP or transferor will normally approach the GP, whose consent is
usually required to complete the transfer. The GP (and remaining
LPs) will be concerned in particular to ensure conﬁdentiality
provisions are observed in any such transfer to protect the
interests of the fund and its portfolio companies. Accordingly
the GP would normally agree with the transferor a list of potential
transferees who may be approached (which would typically
include existing LPs) and ensure appropriate conﬁdentiality
undertakings are obtained from those being approached.

It is standard for any LP transfer to be subject to the GP’s
consent. In order to ensure that such consent is forthcoming,
when an LP is seriously considering selling its participation,
it should contact the GP at the earliest opportunity and the GP
should conﬁrm the conﬁdentiality and other procedures to be
complied with and documentation to be completed before any
transfer can be ﬁnalised.
The GP and LP (or its advisers) should discuss what information
about the fund and its investments can be shared with whom
and at what point in the process of executing the secondary sale.
Disclosure should, in accordance with industry practice and
protocol, ideally be timed to take account of the fund’s ﬁnancial,
investment and general reporting cycle. This helps to minimise
disruption to the fund’s operations, and also expenses incurred
in connection with the transfer, as well as to ensure fairness to
all stakeholders.

Code of Conduct for
Placement Agents

Key Persons are expected to devote substantially all their
business time to the fund. It would be normal that this includes
provision for spending appropriate time with predecessor funds
and, in due course, with successor funds. If it is agreed between
the GP and LPs that a senior member of the GP is included in the
Key Person provisions, who is perhaps not so directly involved in
the day-to-day management of that particular fund, then a lesser
time allocation is usually agreed.

Where the fund is not traded, typically a privately negotiated
secondary sale contract will be formed between transferor and
transferee. Rights and obligations under the fund documents
must be properly transferred to the buyer, so that the fund may
continue to function with the replacement investor in place;
hence the need to obtain the GP’s consent to any transfer.

Investor Reporting
Guidelines

The fund documents should identify the key individuals in the
GP responsible for the day-to-day management of the fund.
They are likely to be the most experienced people who are key
to managing that speciﬁc fund.

The expression “secondaries” may be used
in different contexts in the industry. The ﬁrst
context discussed under 3.8.1. is a transfer of
an interest in a fund by an LP to another LP,
which may be either an existing LP or an LP
new to the fund. The second context (section
3.8.2.) relates to the sale of several investments
in a fund’s portfolio in a single transaction to
a new entity backed by different LPs –
a ‘secondary direct’ transaction.

IPEV Valuation
Guidelines

Recommendation

Guidance on the
application of the Code

3.8

SECONDARIES
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3.8 SECONDARIES

On the transfer of any asset, professional advice should be
sought to make sure no existing rights are contravened and
that all obligations are properly transferred.
Normally, costs related to an LP transfer should be borne by
the transferor, transferee or both, rather than the fund.

3.8.2. Secondary direct transactions
Question

What particular measures should GPs take when
preparing for and executing a secondary direct sale?
Explanation
With the development of an increasingly sophisticated private
equity secondary market and an increased focus on providing
liquidity, more complex solutions are available to provide liquidity
for LPs. Particularly towards the end of a fund’s term, or if a GP
undergoes disruptive change, GPs and/or LPs may seek to
accelerate the realisation phase, through a purchase of all or a
substantial portion of the fund’s remaining portfolio in a single
transaction, a “secondary direct.”
Such purchases may also involve the GP remaining involved in
the ongoing management of the assets, which raises a potential
conﬂict with its existing LPs. In some cases some LPs may also
be offered the opportunity to re-invest in the assets, raising
conﬂict issues relative to those that choose not to participate
in the transaction.

Invest Europe Handbook of Professional Standards

If the fund documents and conﬂict resolution procedures require
decisions to be made by the LPAC, the role and interests of the
LPAC members as a group and of the LPAC members individually
may impact on how such decisions are framed, documented and
approved. Fund documents may also require direct LP votes, or
the development of speciﬁc transaction mechanisms for LPs to
elect whether to realise or to continue investing in the assets.
Certain LPs may be affected by conﬂicts of interest that do not
apply to the LP body as a whole.
While selling assets one by one allows the GP to focus solely on
realising its return objectives for the portfolio company, in a
secondary direct sale of a number of assets there is greater
potential for conﬂicts and heightened scrutiny of the decisionmaking process should be expected.
Recommendation
A secondary direct sale of a number of assets together will
require detailed planning to ensure that all conﬂicts are properly
identiﬁed and dealt with. The GP should carefully assess, process
and document the potential conﬂicts and ensure these are fully
addressed, as set out in this Handbook, subject to applicable
law and the fund documents.
Throughout the process, the GP should remain prepared
for developments which may require adaptations of the
original plan.

EXTENSION AND
WINDING UP OF A FUND

Funds will typically have a ﬁxed life. Often,
the fund documents will provide mechanisms
and the terms for extending this life should all
investments and any contingent or escrow
consideration not be realised by the initial end
point. It is important that the fund is managed
with these constraints in mind and that any
extension period is undertaken to improve the
possible return to the LPs when compared to
not extending the life of the fund.
Funds that still have assets after their life
has expired or funds that have disposed of
their portfolio companies and ceased activity
before this time will enter a period of liquidation.
The operation of this period is governed by law
and the details are also often addressed in the
fund documents.
3.9.1. Fund extension
Question

What factors should a GP consider in assessing the
possibility of extending the fund life?
Explanation
A fund will typically be “closed ended” and therefore have a ﬁnite
life. However, it is not always possible to invest, manage and exit
from all portfolio companies in the planned fund life. Therefore,
in order to maximise the return from the fund to LPs, the fund
documents usually provide for the mechanisms and terms to
extend the life by a pre-agreed period. It is also possible for the

Recommendation
On liquidation, the GP (or the liquidator, if different) should make
a thorough assessment of the risk of claims against the fund and
should ensure suitable sums are held in escrow or subject to
clawback arrangements to meet such claims. The escrow
provision should also apply to a portion of the carried interest, or
alternatively the carried interest should be subject to clawback
for a speciﬁed period following the end of the life of the fund.

3.9.3. Fund documents
Question

What provisions should the fund documents include
on liquidation?
Explanation

What issues should the GP address on liquidation?

The GP’s powers and responsibilities on liquidation, if the GP is
to act as liquidator, will usually be set out in the fund documents
and, in most jurisdictions, be subject to a detailed legal
framework. It is important that these provisions are clear and
exhaustive to reduce the likelihood of disputes on liquidation.

Explanation

Recommendation

The liquidation of a fund will, generally, mean that all remaining
assets of the fund will be realised and the proceeds used to repay
all fund liabilities. Any cash (or other assets) remaining after the
repayment of the fund liabilities will then be distributed to LPs in
one ﬁnal distribution, and any undrawn commitments cancelled.
In certain jurisdictions, the liquidation process requires the
formation of appropriate reserves for reasonably foreseeable

The fund documents should include provisions on liquidation
addressing:

3.9.2. Liquidation
Question

• the GP’s power to realise the fund’s investments;
• the extent of LPs’ and carried interest holders’ liability
following liquidation;
• escrow and/or clawback arrangements to cover potential
future liabilities.

3.10.1. Conﬂicts of interest
Question

What should a GP do when a conﬂict of interest
arises between funds that it manages?
Explanation
Conﬂicts of interest can arise where a GP manages multiple
funds. For example, one fund managed by a GP may seek to
acquire an investment being disposed of by another, or an
opportunity for follow-on investment in a portfolio company
in which more than one fund has invested may arise that cannot
be exploited by both funds.
Conﬂicts can also arise when multiple funds hold investments
in a portfolio company and a disposal opportunity arises. It is
possible that it may not be in the best interests of all funds to
dispose of the investment at that point in time (e.g. where one
invested on terms that mean disposal would crystallise a loss to
that fund, while another fund would realise a proﬁt).
Recommendation
The GP should discuss and seek to resolve all conﬂicts of
interest with the LPACs of both funds before making any
decision about the best course of action to take. The GP should
establish procedures to promptly identify, disclose and manage
conﬂicts of interest. These should be set out in the respective
fund documents.

Commentary on the
Code of Conduct

A GP should seek to invest, manage and exit from all portfolio
companies within the agreed life of the fund where this can be
achieved and is in the best interests of the LPs. Where an
extension is to be sought, the GP should seek early consultation
with LPs in order to set expectations as to the likely ﬁnal
termination date of the fund and the implication of continuing
the fund beyond the initial life, in particular providing further
clarity on the expected exit process for the remaining portfolio
companies. Where extensions beyond any agreed provisions are
proposed, GPs and their LPs should seek to agree the required
length of extension, details of revised management fees in the
extension period and any applicable terms. The GP should ensure
that it has the resources to enable it to continue to manage the
fund in the best interests of the LP during the extension period,
notwithstanding the revised ﬁnancial and contractual terms that
may apply.

A successful GP will often manage more than
one fund in the same market. This can give rise
to conﬂicts of interest and make it difﬁcult for
the GP to act in the best interests of all of the
funds it manages.

Guidance on the
application of the Code

Recommendation

obligations in the future. In all cases, the liquidation of a fund
must be undertaken with care to ensure that neither the fund,
the LPs, nor the GP are exposed to unacceptable potential
liabilities following liquidation.

Code of Conduct for
Placement Agents

GP and its LPs to subsequently agree further extensions to the
fund’s life although these extensions are not explicitly covered in
the fund documents.
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MANAGEMENT OF
MULTIPLE FUNDS
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3.10 MANAGEMENT OF
MULTIPLE FUNDS

3.11

There may also be regulatory requirements dealing with conﬂicts
of interest (for example, the AIFMD). Fund managers should be
aware of applicable requirements and should comply with them.

For the purposes of this section 3.11,
management are those members of the board
or an executive committee who have executive
roles within the GP’s organisation and those
other employees who work with the executives
to deliver the business strategy of the GP.
Their responsibilities in relation to governance
of the business include responsibility for the
effective implementation of the strategy of
the GP, the management of risk and compliance
with applicable regulatory requirements and
industry standards.

3.10.2. Establishment of new funds
Question

When should the GP establish further funds?
Explanation
The GP could prejudice the interests of LPs in an existing fund
by establishing a fund with a similar investment strategy too
soon after establishing the existing fund. Doing so can
compromise the GP’s ability to implement the existing fund’s
investment policy and thus dilute the return to LPs in the existing
fund. It can also give rise to conﬂicts of interest if an investment
in a portfolio company is split between different funds.
Fees on prior funds generally reduce when the fund is
substantially invested or a new fund is raised.
Recommendation
In general, a new fund should not be established until the existing
fund is substantially invested/committed. Speciﬁc limits on or
triggers when a new fund may be marketed or closed should
be set out in the fund documents.
A GP should generally seek to avoid making investments in a
portfolio company from more than one fund which it manages.
In situations where a GP is investing from more than one fund, it
should take into consideration the recommendations set out in
section 3.7.4. “LP conﬂicts of interest”.

GP’S INTERNAL ORGANISATION

The GP has a responsibility to ensure that it
has adequate resources to execute its investment
strategy, manage the fund and its overall
business in full compliance with applicable
regulations, and fulﬁl its reporting and other
contractual duties to its investors.
3.11.1. Corporate governance in the GP context
Question

What are the features of corporate governance in the
context of the industry and the GP?
Explanation
In the private equity environment, there are several layers of
governance considerations.

First, the GP’s business should have its own internal processes
and procedures concerning corporate governance, which should
be kept under continuous assessment to ensure that they remain
appropriate. The frequency and detail of review will be different
for different GPs depending on their size, complexity, LP base,
geographical reach and a range of other factors.
Second, governance at fund level should be taken into
consideration by GPs both at the fund structuring stage and
also during the life of the fund. LPs will not be involved in the
management of the fund, but do however have a role to play in
relation to certain decisions to be made, such as whether or not
to remove the GP under the so-called fault/no-fault divorce
provisions, to approve amendments to the fund terms, to
terminate the fund, etc.
A number of LPs may also play a role as members of an LPAC
(see section 3.7.5.). LPs sitting on the LPAC will usually be asked
to consider issues concerning conﬂicts of interest, Key Person
events, approval of valuations, etc. The LPAC has a role to play
in governance, however, governance is not just limited to those
LPs on the LPAC; as mentioned above, all LPs have a role to play.
Good governance implies that conﬂicts of interest should not
be left to the discretion of the GP. Conﬂicts can arise in a variety
of situations, including GPs (or GP staff) holding an interest in a
company which the GP recommends for investment to the fund,
co-investments by GP staff alongside the fund, the GP acting for
multiple funds, deal allocation between different funds managed
by the GP, etc.
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The GP should ensure LPs are involved in the governance of the
fund by establishing an LPAC, conducting regular meetings with
LPs and ensuring reporting to and communication with LPs is of
a high standard.

Question

How should management approach establishing the
control environment?
Explanation

As set out in section 3.4.4., the GP should also work with its
portfolio companies to establish monitoring programmes,
which, as a minimum, ensure that all elements of the corporate
governance framework are reviewed at least annually.

Management is responsible for ensuring that throughout the GP
organisation employees recognise and respond to the need for
integrity and ethical behaviour in the GP’s own organisation and
throughout the portfolio. A high standard of corporate
governance sets the framework to meet this goal effectively.

Question

How can management fulﬁl its obligations in respect
of control activities?
Explanation
Control activities are those protective measures in business
and ﬁnancial processes which help prevent errors and
omissions from occurring or which detect when errors or
omissions have occurred.
In a well-governed organisation, all members of the management
team are aware of the importance of control activities and
acknowledge their responsibilities for control activities in
their particular area, ensuring the importance of these is
communicated to members of their team. Control activity is not
just the remit of one particular function within the organisation,
e.g. compliance and risk or ﬁnance, and it is important for all
members of the management team to acknowledge this and
place the necessary internal emphasis on its importance.

Commentary on the
Code of Conduct

3.11.3. Management is responsible for
control activities

Guidance on the
application of the Code

The GP should implement and monitor corporate governance
processes and procedures at the GP level. Oversight of the GP’s
governance should encompass elements of independence, such
as segregation of duties and reviews, proportionate to the size
and nature of the GP entity. The processes should also be
discussed with the LPAC and communicated to all LPs.

Management should identify, select and adopt an appropriate
governance and control framework taking into account the size
and complexity of the business and should communicate the key
features of that framework, applying it consistently and
effectively. In doing so, the GP needs to be fully aware of relevant
regulatory requirements (including those established by the
AIFMD, where that applies to the GP) which will dictate certain
aspects of the control environment.

Code of Conduct for
Placement Agents

Recommendation

In order to promote regulatory uniformity
between various sectors of the ﬁnancial services
industry, the concept of a “control environment”
has been introduced to the industry. The concept
consists of the sum of the various protective
measures taken, often referred to as “control
activities”, to ensure that actions taken on behalf
of an entity are taken to further the stated
purposes of the entity and not against those
stated purposes or for the beneﬁt of others:
ﬁxed decision-making processes, documentation
of compliance with said processes, separation of
functions and oversight mechanisms (reporting,
ﬁnancial audit, operational audit, custodian/
depositary oversight, regulatory oversight).

Recommendation

Investor Reporting
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Third, the governance of a portfolio company needs to be
considered by the GP. Once an investment is made, portfolio
company governance should be kept under continuous
assessment to ensure that it remains appropriate. However,
the frequency and detail of review will be different for different
companies. This is explored more fully in section 3.4.4.

3.11.2. Management is responsible for
establishing the control environment

IPEV Valuation
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Sometimes conﬂicts can also arise between LPs, such as
when some LPs have more than one interest in funds managed
by the GP, especially if those LPs hold a majority on the LPAC.
LP conﬂicts of interest are considered in more detail in section
3.7.4. While LPs do not owe any ﬁduciary duties to one another,
it is the GP’s duty to manage such conﬂicts when they arise and
to treat all LPs fairly while acting in the best interests of the fund
as a whole.
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Recommendation

Recommendation

3.11.5. Human resources

Management should ideally conduct a review of control activities
on a regular basis covering both the design and operation of
those activities and ensure that the conclusions and any
necessary remedial actions are discussed and followed up at
an appropriately senior level of the GP’s governance structure.

The assessment of risk should be a regular ongoing process
that identiﬁes, measures, monitors and mitigates risks, and
which should combine risk management judgment by the GP
with quantitative measures to support such judgments.
The assessment should involve the senior management of
the ﬁrm and encompass risks at the fund level as well as those
of the GP’s own business.

Question

3.11.4. Management is responsible for
establishing procedures for risk assessment
and management
Question

What procedures should be established for
appropriate ongoing risk assessment?
Explanation
Risk assessment includes determining an appropriate risk
appetite, identifying speciﬁc legal, commercial and reputational
risks, assessing the effectiveness of mitigating actions and
controls over speciﬁc risks and comparing residual risk to the
overall appetite for risk that has been agreed, and adjusting the
mitigating actions and controls as necessary. As the business
environment is frequently evolving, effective procedures for
risk assessment will necessitate a regular and rolling review of
strategic and operational matters.
Many areas of risk touch on speciﬁc and often technical issues.
A GP may need support from external specialists when dealing
with speciﬁc risk areas such as legal risk, market/public relations
risk, treasury risk, tax risk, ﬁnancial crime risk, labour relations
risk, regulatory risk or information technology risk.

Any processes or procedures introduced to an organisation
should normally be subjected to an analysis comparing cost,
beneﬁt and any potential regulatory implications.
The introduction of any new risk assessment infrastructure or
procedures by an organisation should acknowledge that much
of what happens in existing business processes is likely to include
the proactive assessment and mitigation of risk and that
therefore the introduction of procedures is partly a matter of
making explicit what is already in place. This is particularly true
in the case of private equity ﬁrms that are likely to have
well-developed risk assessment and mitigation approaches
and processes already embedded in their investment
decision-making process.
A GP should seek external support from specialists as
required when dealing with speciﬁc risk areas beyond its
internal competences.

What responsibilities does a GP have with regard
to human resources?
Explanation
Employees and others engaged by the GP are a vital resource.
If this resource is not adequate or is not maintained and
appropriately managed, the GP may not be able to implement
the fund’s investment policy.
Recommendation
The GP should, at all times, have a staff of adequate size and
appropriate skills and competence to ensure that it is able to fulﬁl
its obligations to all funds under management. These staff should
be appropriately allocated.
The GP should implement human resources management
processes to administer appropriate functions (such as payment
of taxation and social security contributions) and to implement
any training and development policies together with policies and
procedures that ensure compliance with employment law.
The GP should implement arrangements requiring its
employees to conduct themselves in an appropriate and
professional manner.
The GP should ensure that it implements appropriate succession
planning arrangements to ensure that the quality and experience
of its key personnel is maintained over time.
The GP should ensure that it has sufﬁcient skill and experience
to manage and maintain LP relationships.
Diversity is becoming an increasingly important consideration
including amongst regulators and GPs should stay prepared and
carefully consider the issue of diversity in developing their
human resources policies.
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Question

Question

How should the GP incentivise its staff?

What ﬁnancial resources should the GP maintain?

Explanation

Explanation

Should the GP make particular arrangements
regarding segregation of fund investments and
cash under its control?

An incentivised and motivated team is vital to the success of
the GP. By adopting appropriate policies to maintain a stable
and motivated team, the GP is likely to improve its performance
and returns to LPs.

According to the local regulatory environment of the GP
(including, where applicable, the AIFMD) or any of the entities
through which it is authorised or carries on its management
activities, minimum levels of capital adequacy may have been
prescribed. The AIFMD for example currently provides that own
funds (as well as cash or liquid assets) must be higher than
speciﬁc thresholds related to ﬁxed overheads and assets
under management as well as requiring the AIFM to maintain
professional liability risk cover through appropriate insurance
or additional own funds.

The AIFMD requires managers to ensure that their remuneration
policies and practices are consistent with and promote sound
and effective risk management and do not encourage risk-taking
which is inconsistent with the risk proﬁles, rules or instruments
of incorporation of the funds they manage. The AIFMD and/or
other regulatory provisions applicable to the GP may have an
impact on the structure of remuneration within the GP and the
GP should ensure that it fully complies with any such rules.
The LP community is also increasingly benchmarking
remuneration practices against the requirements and principles
set out in the AIFMD or similar standards.
Recommendation
The GP should ensure suitable remuneration for its staff.
An important factor in the development and structuring of
a remuneration scheme will be to ensure that it creates an
alignment of interests between the employee, the GP and the
LPs in the fund, including appropriate attitudes to risk and risk
management. The GP should ensure that carried interest and
similar arrangements are structured in a balanced manner to
motivate, retain and incentivise the team and its key members
throughout the life of the fund. The GP should also ensure that
there are provisions that set out the extent to which individuals
are permitted to participate in carried interest arrangements
upon leaving the employment of the GP.

It is important that the GP plans its own ﬁnancial resources to
ensure that they remain sufﬁcient to allow the GP to operate
effectively and to implement the investment policies of the
funds under management, over their entire life. Particularly as
management fees typically decline later in a fund’s life, adequate
planning over the life of the fund is needed.
Prior to their making a commitment some LPs may request due
diligence information on GPs’ ﬁnancial resources.
Recommendation
The GP should maintain adequate ﬁnancial resources to allow
it to continue to operate during the life of all funds under
management.
The GP should implement internal ﬁnancial reporting procedures
to ensure that it effectively monitors its ﬁnancial position on an
ongoing basis.
In addition, GPs should be prepared to respond to requests for
information on its ﬁnancial resources.

Explanation
In the event of the GP becoming insolvent or being the subject of
legal proceedings, it is essential that assets it holds or controls on
behalf of funds are protected and cannot be used to discharge
the liabilities of the GP.
Any GP which is authorised by the AIFMD will require a
depositary to carry out three core duties under Article 21 of the
AIFMD, speciﬁcally, cash management, safekeeping of assets and
general oversight of the AIF. In very broad terms, the role of the
AIFMD depositary is to safeguard the fund’s assets by verifying
that no assets (cash or otherwise) are transferred in or out of the
fund without appropriate documentation for the transaction.
Recommendation
The GP must make appropriate arrangements to ensure that
fund assets (including cash) are segregated from its own assets
at all times.
When the GP achieves this by lodging assets with an external
custodian, the GP should ensure that such assets are
appropriately protected by the custodian and that there is
a suitable written agreement with the custodian.
AIFMD-affected GPs should ensure their internal procedures
fulﬁl the various requirements including the appointment of
a depositary.
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3.11.8. Segregation of fund assets
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3.11.9. Procedures and organisation
Question

What other procedures and organisational measures
should the GP implement?
Explanation

• insurance requirements to protect both the GP and the funds
it manages, for example Directors & Ofﬁcers insurance for
executives appointed as directors or non-executive directors
on portfolio company boards and professional indemnity
insurance, if applicable;
• the protection of the fund and the GP in the event of key
employee departures;

While the efﬁcient operation of the GP will be supported
by adhering to general principles of good governance and
effective business management, there are certain matters
that are speciﬁc to the industry that the GP should address.

• any other required regulatory procedures, such as FATCA
and AIFMD.

Recommendation

Question

The GP should implement procedures to address the following
matters (which are in no particular order):

What internal reviews and controls should be
established to ensure that the interests of LPs
are protected and the terms of the relevant
agreements adhered to?

• personal dealing in investments by GP staff and connected
persons and if necessary, with other parties with whom the
GP is dealing;
• decision-making on investments in target companies and
disposals of portfolio companies on behalf of the funds;
• storage (and as required, conﬁdential destruction) of
documents and record-keeping;
• outsourcing of material functions (particularly where
they may impact on the management of funds);
• anti-corruption rules, the prevention of money laundering
and other forms of ﬁnancial crime;
• anti-trust law requirements, in particular bid-rigging;
• business continuity in the case of a business interruption;

3.11.10. Internal reviews and control

Explanation
LPs place a high degree of trust in a GP, committing their capital
and in effect “locking it up” over the medium to long term.
The best assurance and control mechanisms for an LP are the
regular ﬂows of information, communication and face-to-face
meetings with GP’s senior management. Formal procedural steps
should however also be put in place that provide a reasonable
level of assurance that the terms of the agreements and any
particular laws are being adhered to.

Recommendation
A GP should make provision for internal review procedures
which allow the board of the GP to gain a high level of comfort
that the terms of the agreement with any LP or customer and
any applicable legal requirements are being followed.
These procedures should be overseen by a member of staff
of sufﬁcient seniority and independence and with sufﬁcient
resources to ensure that they are undertaken effectively.

3.11.11. Management is responsible for the
organisation’s information and information
systems and for communications within
and outside the organisation
Question

What are management’s responsibilities in relation
to information?
Explanation
Effective management by the GP depends on the ability of
individuals to make well-informed decisions. The accuracy,
timeliness and relevance of information on which to base
decisions is therefore of paramount importance.
Businesses generate large amounts of information: about
customers and markets; historic, current and future ﬁnancial
and non-ﬁnancial performance; proﬁtability, efﬁciency and
effectiveness; and about risk and the management of risk. One of
the key roles of the GP’s executives is the assimilation of the data
and management information being generated at a portfolio
company level. Analysis and assessment of this information is
critical to gaining a clear insight into the portfolio company and
as a result ensuring the most effective management of the
portfolio company at a strategic, tactical and operational level.
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Question

• accurately compiled;
• clear and unambiguous;
• kept secure and conﬁdential;
• available in a timely and appropriate format and manner.
Question

What are management’s responsibilities in relation
to information systems?

Explanation
Management needs to communicate both internally within the
GP and externally with LPs, advisers and other stakeholders.

Explanation

For example, management will inform GP employees about
strategy and expected performance and will give LPs and,
as relevant, other stakeholders trading updates and
other information.

A greater understanding among the general public of the
private equity industry, its working methods and what it brings
to the real economy enhances the industry’s ability to match
investment capital with investment opportunities. The more the
industry communicates, the greater will be the understanding of
its activities.

Recommendation

Explanation

Internal and external communications should be:

Business is largely dependent on up-to-date computer and
software technologies for the recording, storing, processing and
reporting of information. The suitability, efﬁciency and security
of information systems are vital to the ability of the business to
function effectively.

• based on accurate information and honest interpretation;

Recommendation
Management should regularly assess the suitability, security
and reliability of the business information systems used by the
GP. It should also consider those same factors in relation to the
systems used by third parties to whom functions are outsourced.

How should management approach external
communication with a wider stakeholder group?

• clear, unambiguous and suitable for the target audience;
• delivered in a timely manner.
Members should contribute such data about themselves and
their portfolio companies as may be requested by Invest Europe
from time to time and which is to be used on an aggregated and
anonymous basis.
It is good practice to nominate a member of management to take
overall responsibility for the GP’s public relations strategy.

The rapid growth of the industry over the past decade implies
that an increasing number of people are today employed by
companies that are wholly owned or controlled by the industry.
An even wider group is increasingly impacted as stakeholders
in portfolio companies. This creates the need for a greater level
of transparency and disclosure of information by individual GPs
and the industry to a wider stakeholder group.
When a GP is undertaking an investment in a portfolio company
or implementing a new strategy or change programme for the
business, the need for communication with the portfolio
company’s stakeholders is even greater. It is an integral and
important part of the value creation process as the GP seeks
to create buy-in and align interests to enable it to advance its
strategic and business goals.

Guidance on the
application of the Code

How should management approach communication
of information?
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3.11.12. External communication

Management should ensure that the organisation’s
information is:
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Recommendation
GPs should have an appropriate communication strategy,
reﬂective of their operations and scale. A website is the starting
point to provide information regarding themselves and their
investments in a timely fashion.

3.11.13. Market transparency – Invest Europe
Research and Data
Question

The GP’s website could include information on:

How should members of Invest Europe contribute
toward ensuring the transparency of the industry?

• description of the ﬁrm and key elements of its organisation;

Explanation

• senior management or senior investment professionals;

With the growth of the private equity industry comes increased
public attention. Politicians and regulators call for increased
transparency. They also propose regulatory initiatives that
require all industry participants, both GPs and LPs, to operate on
a documented basis of shared information. The industry’s ability
to respond is enhanced by its access to a reliable and respected
set of data collated by a non-commercial provider. Many data
providers operate in the ﬁeld but have varying resources to
allocate to data collection and all rely on voluntary, intermittent
submissions, mainly from GPs.

• size and investment strategy of the different funds;
• investments made with the following information about each
portfolio company:
– date of investment
– date of divestment
– type of industry
– link to the portfolio company’s website
• policies regarding responsible investment;
• press releases issued by the GP;
• public relations contact details.
The GP should also pay attention to local transparency
requirements in considering the information made available.

Due to Invest Europe’s structure as a co-operation between
GPs and LPs, the Invest Europe Research and Data department
is uniquely positioned to collect, analyse and disseminate data
on all relevant components of the private equity industry
throughout Europe. However, in order to make the most of this
position, the Research and Data department relies on
submissions from all member groups. All collected data will only
be reported in the aggregate to ensure full conﬁdentiality and
no commercial purpose is pursued. The scope of data collected
includes: activity data on fundraising (including category and
geography of LPs), investments and divestments; performance
data to inform fund-level and portfolio company-level aggregate
benchmarks on the industry; and economic impact data relating
to employment and performance of portfolio companies.

Recommendation
LPs and GPs should structure their contractual arrangements so
as to allow for the submission of information to the Invest Europe
Research and Data department and should generally encourage
industry participants to contribute to establishing Invest Europe
Research and Data as an information provider that is trusted by
industry participants, academia and regulators.

3.11.14. External assistance
Question

What other resources should the GP have available?
Explanation
GPs vary in their size and experience but no GP is likely to have
all the internal resources necessary to deal with every possible
matter for which it is or becomes responsible.
The establishment of a fund and its operation frequently involve
specialist considerations in many jurisdictions.
Recommendation
A GP should obtain appropriate specialist and technical advice in
order to carry out its duties. Legal, tax and accountancy advice
will almost always be necessary and sometimes other specialist
consultants (e.g. environmental, scientiﬁc, social and
technological) may be required.
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Ideally this information should be held in an electronic format
that can be easily collated depending upon the request and to
the extent possible is compatible with the LP’s own systems.

Question

A record should be kept of when and what information has been
supplied to each LP. This group should review and agree to new
requests or requests for information that has not been supplied
in the past. Where possible and practicable, the GP should
benchmark the type and level of information it is supplying
against its peers as transparency and a willingness to provide
such information can be one of the factors an LP will use when
deciding which GP(s) will receive a capital allocation.

• corporate governance processes, culture and values;
• policies and procedures (including in the ﬁeld of
responsible investment);
• investment, divestment and portfolio company
decision-making processes;

Question

How regularly should the GP review the performance
and appropriateness of its own corporate governance
procedures, those of the fund and at the level of the
portfolio company?
Explanation

• conﬂicts of interest management and resolution procedures
(likely to include conﬂicts between employees and the GP,
third parties and the GP, the GP and the LPs and between
the LPs themselves).

The industry is continuously evolving. ESG considerations
are becoming more prominent and increasingly integrated
into all aspects of the GP’s activities. At the same time, the
formal regulatory environment is evolving, not only with the
AIFMD, FATCA and similar initiatives, but also with developments
impacting corporate governance and responsibilities in
general. Whether directly applicable to the GP or not, the
emerging standards impact the expectations of LPs for all
of their GP relationships.

Recommendation

Recommendation

It is important that a core team, typically including
representatives from across the GP’s operational areas, regularly
reviews the requests being made by LPs for information on
processes, policies and controls and that the information being
supplied is kept current and is provided in a consistent manner.

The GP’s corporate governance processes and procedures
should be reviewed by the GP on a regular basis to ensure
policies are reﬂective of current standards, laws and regulations,
are up-to-date and are being implemented and followed.

• reporting processes;
• compliance and risk management processes;
• business continuity plans;

Code of Conduct for
Placement Agents

As part of the due diligence process of a GP by a prospective
investor during, for example, fundraising, a number of factors in
relation to the operation of the GP will be carefully scrutinised.
The due diligence process will normally look at the GP’s:
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Explanation
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What will prospective investors consider
when carrying out due diligence on a GP’s
governance procedures?
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3.11.15. Considerations relating to monitoring
of governance – GP governance
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GLOSSARY
AIF

AIFMD

Clawback

Under the AIFMD, an AIF (Alternative Investment Fund) is a
‘collective investment undertaking’ that is not otherwise subject
to the UCITS (Undertakings for Collective Investment in
Transferable Securities) regime, which raises capital from a
number of investors with a view to investing it in accordance with
a deﬁned investment policy for the beneﬁt of those investors.
Both open-ended and closed-ended vehicles and listed and
unlisted vehicles can be AIFs for the purposes of the AIFMD.
The deﬁnition captures a large breadth of vehicles that would be
regarded as “funds”, including all non-UCITS investment funds,
wherever established and regardless of their legal structure
(including limited partnerships, limited liability partnerships and
limited liability corporations). AIFs include hedge funds, private
equity funds, retail investment funds, investment companies and
real estate funds. Single investor vehicles are generally not
viewed as AIFs as they would not be seen as collective
investment undertakings.

The Alternative Investment Fund Managers Directive (AIFMD)
entered into force on 22 July 2011 following its publication in
the Ofﬁcial Journal of the European Union on 1 July 2011.
The Directive had to be transposed by EU Member States into
statutory laws by 22 July 2013, the date that the AIFMD took
effect in national law across the EU. And since 22 July 2014 –
which marked the end of a one-year transition period –
managers falling within the scope of the Directive are obliged
to be authorised by their national competent authorities.
The AIFMD is a piece of EU legislation aimed at increasing
investor protection and reducing systemic risk by establishing
a harmonised EU framework for regulating alternative
investment funds (“AIFs”) and their managers (“AIFMs”).

GP clawback is the repayment of any excess carried interest
received. It is designed to protect LPs and requires those who
receive carried interest to return amounts received, in excess of
the amount they should have received. The mechanisms used to
achieve such repayment include the use of escrow arrangements
(where a certain portion of the carried interest is put into an
escrow account to safeguard the clawback obligation), periodic
or annual true-up mechanisms or personal guarantees by the
ultimate recipients of the carried interest.

AIFM
Under the AIFMD, an AIFM is deﬁned as an entity that provides,
at a minimum, portfolio management and risk management
services to one or more AIFs as its regular business irrespective
of where the AIFs are located or what legal form the AIFM takes.
The AIFM can either be an external manager appointed by or on
behalf of the AIF, or the AIF itself (any delegate managing assets
should not therefore be an AIFM). The Directive applies to:
• EU AIFMs managing one or more EU AIFs/non-EU AIFs
(irrespective of whether or not they are marketed in the EU);
• Non-EU AIFMs managing one or more EU AIFs (irrespective
of whether or not they are marketed in the EU);
• Non-EU AIFMs marketing EU AIFs/non-EU AIFs in the EU.

Carried interest
A share of the gains of the fund which accrue to the GP/Manager.
The calculation of carried interest is set out in the fund
formation documents.
The GP is required to invest in the fund in order to be entitled
to receive carried interest. Carried interest is generally regarded
as the main incentive to the GP and is a key mechanism for
aligning the GP and LP interests in a fund.
Carried interest is typically a ﬁxed percentage of the fund’s net
gains. Fund documents typically specify the “waterfall” of fund
distributions between the GP and LPs, setting out when the
carried interest is payable to the GP. Generally, carried interest
is payable to the GP after LPs have been repaid an amount equal
to their drawn down commitments plus a “preferred return.”
Thereafter, the GPs typically have the right to “catch-up” their
percentage share of distributions made to LPs that represent the
preferred return, before distributions are shared in the intended
ratio between the LPs and GP. Carried interest is sometimes
referred to as “carry”.

Note that a “true-up” is a calculation to determine how much
carried interest is due to the GP based on all cash ﬂows to the
date of calculation. An “interim true-up”, generally only seen
in deal-by-deal distribution models, is one which is calculated
during the life of the fund and takes into account the value of
unrealised investments. A “ﬁnal true-up” takes place either at
the end of the life of the fund, when all proceeds have been
distributed, or at such later time as investors are required to
return distributions to the fund pursuant to an LP clawback. If the
amount of carried interest due to the GP, based on the true-up
calculation, is less than the amount the GP has actually received,
then the excess amount is required to be returned to LPs.
An LP clawback is a mechanism which requires LPs to return
distributions to cover potential fund liabilities, including
indemniﬁcation obligations, and can be payable after the end
of the life of the fund.
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An LP’s contractual commitment to provide capital to a fund
up to the amount subscribed by the LP and recorded in the
fund documents, also known as such LP’s fund interest. This is
periodically drawn down by the GP in order to make investments
in portfolio companies and to cover the fees and expenses of
the fund.

The US Employee Retirement Income Security Act of 1974,
as amended.

1. Act with integrity
2. Keep your promises
3. Disclose conﬂicts of interest
4. Act in fairness
5. Maintain conﬁdentiality
6. Do no harm to the industry
Compliance with the Code is mandatory for all Invest Europe
members and it is expected that the member procures that its
afﬁliates working with it will also adhere to the Code.

Co-investment(s)
In relation to an LP co-investment, this is a co-investment by
an LP in a portfolio company alongside a fund, where the LP is
an investor in such fund.

Distribution(s)
All amounts returned by the fund to the LPs. This can be in
cash, or in shares or securities (in the latter case known as
“distribution(s) in-specie”).

Drawdown(s)
LP commitments to a fund are drawn down as required over the
life of the fund, to make investments and to pay the fees and
expenses and other liabilities of the fund. When LPs are required
to pay part of their commitment into the fund, the GP issues a
drawdown notice. Drawdowns are sometimes referred to as
“capital calls”.

The term co-investment may also be used to refer to an external
syndication of a private equity ﬁnancing round.

Environmental, Social and Governance (“ESG”)

In contrast, the terms “consortium deal” or “club deal” are
typically used to describe a situation where two or more
funds with different GPs work together to acquire a stake in
a portfolio company.

ESG stands for the environmental, social and governance factors
that can impact (the performance of) a portfolio company and/or
an investment, including the GP itself11. It is a phrase commonly
used alongside responsible investment.

11 For examples of the types of ESG factor that can impact a portfolio,
please refer to: http://www.unpri.org/viewer/?ﬁle=wp-content/uploads/PRI_
IntegratingESGinprivateequity_digital.pdf

Exit(s)
The realisation of an investment made by a fund. This will
normally take the form of a sale or ﬂotation (IPO) of the
portfolio company.

Fund(s)
Fund or private equity fund is the generic term used to refer
to any designated pool of investment capital targeted at any
stage of private equity investment from start-up to large buyout,
including those held by corporate entities, limited partnerships
and other investment vehicles, established with the intent to exit
these investments within a certain timeframe. A closed-ended
Limited Partnership is a common structure used for such a fund,
but other legal forms are also used, e.g. FCPR, KG, SICAR, AB,
BV and NV, etc.

Fund documents
The entire set of legal documents, including the Limited
Partnership Agreement (LPA) or equivalent legally binding
document and side letters agreed by the investors and the fund
manager. Matters covered in the legal documentation include
the establishment of the fund, management, and winding up
of the fund and the economic terms agreed between the
investors and the fund manager.

Guidance on the
application of the Code

The Invest Europe Code of Conduct, which is as follows:

Code of Conduct for
Placement Agents

ERISA
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Guidelines

Commitment(s)/Capital commitment(s)

IPEV Valuation
Guidelines
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Fundraising and fundraising team

Investment agreements

IRR

The process by which money is raised to create a fund. Funds
are typically raised by a team of identiﬁed professionals within
the GP that may include investor relations, fundraising and
investment professionals (together, the “fundraising team”).
The fundraising team may choose to work in conjunction with
an intermediary (usually called a placement agent) particularly
when looking to establish relationships with new LPs, as well
as legal and other outside service providers.

These are the set of agreements relating to the acquisition of
a portfolio company by the fund. They typically include a
Share Purchase Agreement, regulating the actual purchase of
interests in the company, and ancillary agreements, such as a
Shareholders Agreement, setting out the understanding among
the portfolio company’s shareholders with respect to the
management and governance of the portfolio company post
transaction. Investment Agreements may also include the
arrangements with the management of the portfolio company.

The Internal Rate of Return or “IRR” is one of the calculations
used to measure the return of a private equity fund. IRRs are
used in private equity instead of time-weighted returns
(“TWRs”), which are more common in other asset classes.

GP
General Partner (GP) is the term typically used to refer to the
different entities and professionals within a private equity ﬁrm
which source, analyse, negotiate and advise on potential
transactions as well as invest and manage the fund. It is this
deﬁnition which is used for the purposes of this Handbook.
More speciﬁcally, it means the general partner of a Limited
Partnership. The term GP may also be used to refer to the
manager or investment adviser of a fund, depending on the
fund structure.

Holding period
The length of time an investment remains in a fund.

Industry
Refers to the private equity, venture capital and infrastructure
industry, which includes GPs, LPs and the service providers to
its participants. For the purposes of this Handbook, “industry”
is used as a generic term to refer to and to encompass the
full industry, including venture capital, infrastructure and
private equity.

For the purposes of section 3 of this Handbook, reference to
Investment Agreement also includes the articles of association
of the portfolio company, shareholder loan agreements, investor
rights’ agreements and other such agreements between the
portfolio company shareholders.

Investment Committee
It is normal for a GP to have an Investment Committee, which is
the board of the GP or a speciﬁc body within the GP making the
ultimate investment and divestment decisions. It will typically
also make ownership-related decisions during the holding period
of those investments, including follow-on investment decisions.

Investment period
Typically the initial few years of a fund’s term, during which time
it is intended that the fund will make its investments.

Technically, the IRR is deﬁned as the discount rate which, when
applied to all the cash ﬂows in the fund and the fair value of the
fund’s assets at a point in time, would produce a net present
value of zero. In other words, the IRR represents an absolute
measure of the cash ﬂow return of a fund at a point in time. It is
therefore one of the most common measures for comparing the
performance of different funds covering different time periods.
The IRR can be calculated on a net basis (meaning net of fees,
expenses and carried interest) or a gross basis (meaning before
fees, expenses and deduction of carried interest).
The IRR is calculated as an annualised compounded rate of
return, using actual cash ﬂows and annual valuations.

Key Person and Key Person provisions
The key senior investment professionals actively involved in
the sourcing, analysis, negotiation and subsequent monitoring
of potential investments made by a fund are typically identiﬁed
and named in the fund documents as Key Persons. Provisions
are made regarding what happens should any of these
individuals cease to devote sufﬁcient time to the fund; so-called
Key Person provisions.
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A legal structure commonly used by many private equity funds.
It is used especially when catering for broad categories of
international investors looking to make cross-border
investments. The partnership is usually a ﬁxed-life investment
vehicle, and consists of a general partner (the GP/manager of
the fund which has unlimited liability) and limited partners
(the LPs which have limited liability and are not involved with
the day-to-day operations of the fund).

LP Advisory Committee (“LPAC”)
The LPAC is typically comprised of a cross-section of LPs in a
fund. The role of the LPAC is essentially to be consulted by the
GP on material matters affecting the fund and on conﬂicts of
interest. More generally, it acts as a sounding board for the GP.

Management fee(s) or Priority proﬁt share
These are the terms that are used to refer to the fee/proﬁt share
paid by the fund to the GP. For the GP to be able to employ and
retain staff in order to invest and properly manage the fund until
such time as proﬁts are realised, it will typically receive, on a
quarterly basis, an advance from LPs to cover the fund’s
overhead costs. This management charge, generally funded out
of LP commitments, is generally equal to a certain percentage of
the committed capital of the fund during the investment period
and thereafter a percentage of the cost of investments still held
by the fund.

Placement agent
A person or entity acting as an agent for the fundraising team in
raising investment funds. Placement agents should comply with
Invest Europe’s separate Code of Conduct for Placement Agents
(see page 63).

Portfolio company(ies)
A company or companies in which a fund has made
an investment.

Private equity
Private equity provides funding in equity form from funds to
acquire a majority or minority stake in portfolio companies in
different stages of development across a wide range of sectors.
The term is widely used and, for the purposes of this Handbook,
is used as a generic term to encompass venture capital
(typically a minority stake invested in an early-stage or
pre-proﬁtable business), through to growth capital or larger
‘buyouts’ (a minority or majority stake invested in portfolio
companies at critical points of their development), as well
as infrastructure investments.

The private equity industry has a range of stakeholders.
In addition to GPs and LPs, this includes (and is not limited to)
portfolio companies, their employees, trade unions, customers,
suppliers, regulators, and the wider community.

Transfers of interest and Secondary investments
“Transfers of interest” is a term typically used to refer to the
transfer of an LP’s contractual commitment and interest in
an existing fund to another LP. It may also be referred to as a
secondary investment. In contrast, the term “secondary direct
sale” is used to describe the sale by a fund of its interests in
one or more portfolio companies to a fund managed by a
different GP.
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Code of Conduct

Limited Partnership

Stakeholder

Guidance on the
application of the Code

The Most Favoured Nation (or “MFN”) clause is a common
protection sought by LPs in which the GP assures the LP that
it will also beneﬁt from any provisions granted to other LPs.
The MFN provision usually carves out speciﬁc provisions that
relate to tax or regulatory considerations of individual LPs. The
MFN may be found in the constitutional documents of the fund or
in side letters agreed between an individual LP and the GP.

Transaction fee(s) and Broken deal fees
A transaction fee is a fee charged by the GP, or its related
party, in relation to the purchase or sale of a portfolio company.
Increasingly, transaction fees also include any directors’,
monitoring, or other fees charged by the GP or its related parties
in connection with portfolio companies during the holding period
of the investment. The treatment of transaction fees is agreed in
the fund documentation, usually requiring their offset (either
wholly or in part) against the management fee.
Broken deal fees (also referred to as “abort costs”) are costs
incurred by the GP in pursuing a deal that does not reach
completion (e.g. accountants, lawyers, due diligence costs, etc.).

Responsible investment

Venture capital

‘Responsible investment’ involves an investment approach that
integrates ESG factors into corporate conduct, investment
decisions and ownership activities. A responsible investor will

Funding typically provided in equity form to companies in
the early stages of their life cycles, i.e. seed, early-stage,
development, or expansion.
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A Limited Partner (LP) is an investor in a fund. More speciﬁcally,
it means the limited partner in a Limited Partnership. LPs in a
fund include sophisticated investors, such as pension funds/
retirement systems, insurance companies, experienced
high-net-worth individuals and entrepreneurs, sovereign wealth
funds, endowment funds, foundations and family ofﬁces.

commonly be interested in the ESG conduct, impact or
performance of a portfolio company it invests in, and in case
of an LP, this may also include ESG aspects related to the GP.

Investor Reporting
Guidelines

Most Favoured Nation
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